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STATEMENT OF CONSENT TO FILE
All parties have consented to the filing of thigelhr
STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE

EarthRights International (ERI) is a human rightgamization based in
Washington, D.C., which litigates and advocated@malf of victims of human
rights abuses worldwideERI hasrepresented plaintiffs in several lawsuits against
corporations under the Alien Tort Statute (ATS),\28.C. 8§ 135Calleging
liability for, inter alia, aiding and abetting security forces in carrying torture
and extrajudicial killings in foreign countrie&.g.Doe v. Unocal Corp.No.
00-56603 (9th Cir.)Bowoto v. Chevron CorpNo. 09-15641 (9th Cir.)Viwa v.
Royal Dutch Petroleum CorpNo. 96 Civ. 8386 (S.D.N.Y.)

Amicustherefore has an interest in ensuring thatcourts apply the correct
body of law to questions of accessorial and coedrability under the ATS.
Amicusaddressed the similar issue of the applicatioredéfal common law in
ATS cases with respect to agency, conspiracy antlyenture liability theories in
a prior amicus brief submitted in support of Pldistappellants-cross-appellees.

STATEMENT OF THE ISSUE ADDRESSED BY AMICUS CURIAE

Amicusaddresses the question of the appropriate bothwofo apply for

accessorial and corporate liability under the All@nt Statute, the substantive

standards for aiding and abetting liability, and #pplication of the transitory tort



doctrine.
SUMMARY OF ARGUMENT

Defendants-appellees-cross-appellants (“Rio Tindogue that claims under
the Alien Tort Statute (ATS), 28 U.S.C. § 1350,nbd encompass aiding and
abetting liability or corporate liability and maptbe brought for conduct
occurring outside the United StateSmici demonstrate that, because ATS claims
are primarily federal common law claims, the ansawerthese questions should be
sought in general common law principles. While A& requires a violation of a
right guaranteed by international law, once sudlgla has been violated, other
guestions in an ATS action are determined accortifigackground common law
principles. This is consistent with both the SupeeCourt’s decision iosathe
general approach to federal claims, and the hisibtlge ATS itself.

Aiding and abetting tort liability has been a featof the common law
since before the passage of the ATS, and shouldcbeporated into ATS claims.
The standard for civil aiding and abetting lialyilis that the abettor must provide
substantial assistance to the primary tortfeaswwkng that such actions are
assisting in the commission of a tort. This stadds also reflected in
international law.

Corporate liability has similarly been a featurdled common law since

Blackstone’s time, and the ATS provides no exceptmthe rule that corporations



are civilly liable to the same extent as naturabpas. International law similarly
recognizes corporate personhood and the possithbitycorporations can be sued,
in part because international law incorporates gapeinciples of law drawn

from the world’s major legal systems. There igmternational law rule providing
for corporate immunity.

Finally, the notion of transitory torts, which carovide the basis for an
action against a tortfeasor wherever that perssnbgect to personal jurisdiction,
regardless of where the torts occurred, has also hecepted for centuries.
International law similarly allows a state to adpade claims against a corporation
that has substantial business ties to the forutaimS under the ATS implicate
only the power to adjudicate under international, laot the power to project a
country’s laws extraterritorially, because the A'Egedies give effect to
universally applicable international law norms.

ARGUMENT

l. Federal Common Law Governs Remedies in Alien TorStatute Cases,
Including Who May Be Held Liable.

Rio Tinto argues that “there is no internationat@ensus allowing for
secondary liability in the civil context,” Rio TiatBr. at 26, and that customary
international law does not permit “imposing liatyilagainst corporations for

violations of international law norms relating torhan rights,’id. at 31. Both



arguments misunderstand the interplay betweematenal law and federal
common law as applied to claims under the AT Serhmtional law provides the
source of the substantive norms whose violatioegivse to ATS jurisdiction; in
other words, it determines whether a plaintiff kaered a violation of a right
guaranteed by the law of nations. ConverselySiingreme Court’s decision in
Sosa v. Alvarez-Machg, 542 U.S. 692 (2004), and the original understagai
the ATS both suggest that a uniform body of fedeoahmon law should be used
to fashion the remedy for such a violation, inchgldetermining who may be held
liable.

A. Following Sosa, federal common law provides the rules of liabily
in Alien Tort Statute cases.

Sosaheld that, while ATS jurisdiction is predicated aniolation of an
international law norm, it is the common law thetypdes the cause of action.
542 U.S. at 725. The federal common law that gnsesto ATS actions
incorporates international law to a certain extémtexample, the norm itself—the
violation suffered by the plaintift—is a questiohinternational law. Equally
certain is that international law does not defih®fthe aspects of an ATS action;
otherwise Soséas holding that the ATS allows federal courts toagnize causes
of action at federal common law would be meanirngléd. at 724. For example,

federal procedural rules apply, including commom tkoctrines of personal



jurisdiction,see Bauman v. DaimlerChrysler Cqrp79 F.3d 1088, 1096 (9th Cir.
2009), as well as the federal common law of pdltguestions.E.g, Corrie v.
Caterpillar, 503 F.3d 974, 980 (9th Cir. 2007). For sevezabons, the rules of
liability in ATS actions are not governed by intational law but, like the political
guestion doctrine, are determined by uniform pptes of federal common law.
First, Sosaheld that the ATS grants jurisdiction over intdéroaal law
causes of action present in federal common law,lb&2 at 732; thus, the only
guestion for whiclsosarequires reference to international law is whethere
has been a “violation[] of [an] international lawrm.” Id. The questions of
whether a defendant has participated in such atwol, and whether that
defendant possesses sufficient legal personalibe teubject to liability, are
ancillary to the question of whether there has lzeelation of an international
norm; they do not affect the determination of wieettine plaintiff's rights have
been violated. While theght violated comes from international law, the
existence of amedyis a question of federal common law. Internatidaa
determines whether the conduct that injured thepie—the infringement of the
right at issue—is prohibited by international ladut whether to extend a remedy
for the violation of that right, either to a pattiar class of defendants, or at all,
see Sosab42 U.S. at 732-33, is a question of federal law.

Rio Tinto relies on footnote 20 &osato argue that international law must



determine questions of liability. The Supreme €swoncern was “whether
international law extends the scope of liability oviolation of a given norm to
the perpetrator being suefithe defendant is a private actsuch as a corporation
or individual.” 542 U.S. at 732 n.20 (emphasised)d This passage refers to the
state action requirement of many international teanms and distinguishes
between violations that only implicate internatiblaa when committed by state
actors and those that may entail liability evendovate actors. But a state action
requirement is part of the definition of an intdraaal law violation; it is part of
what defines the right, and therefore must be detexd by international law.
Certain acts, such as torture, only implicate maéional law when there is state
involvement in their commission; torture by a ptev@arty is generally not a
violation of international lawSee id. Other abuses, such as war crimes and
genocide, are prohibited regardless of state iraraknt. The reason that the
guestion of state action falls within the provirefenternational law is that not all
acts that international law forbids if committeddgtate actor are of sufficiently
“universal concern” if committed by a private act@ee Kadic v. Karadzi@0

F.3d 232, 240 (2d Cir. 1995). Accessorial ruleshsas aiding and abetting, by
contrast, are not part of a distinct “norm”; nothe question of whether corporate
personality is recognized.

Second, international law itself requires the saomclusion. As this Court



previously recognized in thdarcoslitigation, although international law governs
the question of whether there has been a violatiengdecision of “how the

United States wishe[s] to react to such violatipeig] domestic question[.]”

Hilao v. Estate of MarcqQ25 F.3d 1467, 1475 (9th Cir. 1994) (quotifg)-Oren

v. Libyan Arab Republjc726 F.2d 774, 778 (D.C. Cir. 1984) (Edwards, J.,
concurring) (in turn quoting L. Henki,oreign Affairs and the Constitutidz4
(1972))). Drawing on the same sources, the SeCordit noted that

international law “leaves to each nation the taisftadining the remedies that are
available for international law violationsKadic, 70 F.3d at 246 (citingel-Oren
726 F.2d at 778 (Edwards, J., concurring)). Theggle that international law
itself need not provide a right to sue, which wasuaissed in detail by Judge
Edwards in his concurrence Trel-Oren 726 F.2d at 777-82, was adopted by
Sosab542 U.S. at 724, 731; Judge Bork’s contrary weag expressly rejected.

Id. at 731. The liability rules applicable to defentdacomplicit in international
torts is a matter for the United States to deamdereating the remedy, not an issue
governed by international law norms that definertgbts. Indeed, as noted below
in Part I1(C)infra, when Congress passed the ATS it would not hax@grezed

any real distinction between international law sud@&d general principles of law

applicable in common law actiohs.

! In any event, as detailed in Parts II(B)&ilfra, international law
encompasses both corporate and aiding and abeéinkify. Where international

7



Third, even ifSosaand international law did not already counsekiwvoir of
looking to domestic legal principles for ancillasgues, customary international
law contains gaps that would simply make it inajppiate as the primary source
for rules regarding civil tort liability. This ihe case in part because issues of
civil liability are generally a concern for dome&séinforcement, not international
tribunals. InBarcelona Traction, Light and Power Co., L{Belg. v. Spain)1970
I.C.J. 3 (Feb. 5), for example, the International@ of Justice considered
whether a corporation was to be regarded as aaegagrson, distinct from its
shareholders, or whether it simply reflected thesgeality of those shareholders.
The ICJ noted that it could not answer the quest@aly by reference to
customary international law, because “there areameesponding institutions of
international law to which the Court could resodrid needed to look at
municipal law instead.Id. at 33-34, 37.

Finally, it is worth noting that the general trendccases both prior to and
following Sosahas been to apply principles drawn from federahmon law to
issues beyond the right violated, as the origiaalgb decision in this case did.

Sarei v. Rio Tinto PL, 487 F.3d 1193, 1202 (9th Cir. 20C see als Cabello v.

law accords with established federal law, therelmahttle argument against its
application in ATS cases.

2 This was also the approach taken by Judge Reinimahis concurrence in
Doe v. Unocal Corp.395 F.3d 932, 966 (9th Cir. 2002) (arguing tleakefral
common law applies in ATS cases “in order to faslaaemedy with respect to
the direct or indirect involvement of third partiesthe commission of the

8



Fernandez-Lario, 402 F.3d 1148, 1158 (11th Cir. 2005) (applyindeiel
common law standards for aiding and abetting amsioacy liability);
Abebe-Jira v. Negewd@?2 F.3d 844, 848 (11th Cir. 1996) (holding thatits may
“fashion domestic common law remedies to give effewiolations of customary
international law”);Doe v. Islamic Salvation Fron257 F. Supp. 2d 115, 120 n.12
(D.D.C. 2003) (considering the possibility that bation of “[t]ort principles
from federal common law” is appropriate in ATS gsEastman Kodak Co. v.
Kavlin, 978 F. Supp. 1078, 1094 (S.D. Fla. 1997) (findiability under the ATS
where “under ordinary principles of tort law [thefedndant] would be liable for
the foreseeable effects of her actionXyncax v. Gramajo3886 F. Supp. 162,
182-83 (D. Mass. 1995) (holding that “liability stiards applicable to
international law violations” should be developdiarbugh the generation of

federal common law™.

underlying tort”). Judge Pregerson’s majority apmin that case also left open
the possibility that federal common law principieght apply in another cassge
395 F.3d at 949 n.25, and noted that the distinaiade little difference because
“the standard for aiding and abetting in internaailocriminal law is similar to the
standard for aiding and abetting in domestic @nt.? Id. at 948 n.23. After the
case went en bansee395 F.3d 978 (2003), the Court’s April 9, 2003d&r
directed the parties to focus on “whether Unodadisility should be resolved
according to general federal common law tort pphes” or under “an
international-law aiding and abetting standard:he issue was never decided
because the case was dismissed after settlem@8t-.8d 708 (9th Cir. 2005).

3 A partial exception to this trend is the Seconctdit’s recent decision in
Presbyterian Church of Sudan v. Talisman Energy, 682 F.3d 244 (2d Cir.
2009), in which that court borrowed what it conseteto be international criminal
law aiding and abetting rules rather than fedesatrmon law civil aiding and

9



B. Courts look to federal liability rules to effectuate federal causes of
action.

Concluding that federal law provides uniform rutésiecision does not end
the inquiry: this Court must also consider whatrses to consult in developing
such rules. The primary source is preexisting f@darinciples, as informed by
traditional common law rules where necessary abagdhternational law.

Federal courts nearly always apply preexisting ggartort rules of liability
to give effect to federal causes of acti®@ee Khulumani. Barclay National
Bank Ltd, 504 F.3d 254, 287 (2d Cir. 200(€)ting United States v. Kimbell
Foods,440 U.S. 715, 727 (1979)exas Indus., Inc. v. Radcliff Materials, Inc.,
451 U.S. 630, 641 (1981)). Indeed, “Congress gewstood to legislate against a
background of common-law adjudicatory principlesyt “courts may take it as
given that Congress has legislated with an expeat#hhat [such principles] will
apply except when a statutory purpose to the conisaevident.”Astoria Fed.

Sav. & Loan Ass’'n v. Solimin601 U.S. 104, 108 (1991) (internal quotations
omitted);see also Burlington Indus., Inc., v. Eller624 U.S. 742, 754-55 (1998)
(fashioning “a uniform and predictable standardV@frious liability in Title VII

actions “as a matter of federal law”)

abetting rules for ATS actions but did not addtésscorporate liability issue.
Another Second Circuit judge, who was not onTaésmanpanel, previously
endorsed the federal common law approasee Khulumant. Barclay National
Bank Ltd, 504 F.3d 254, 286 (2d Cir. 2007) (Hall, J., caniag).

10



C. Congress’ original understanding of the Alien Tot Statute
mandates application of general common law rules diability .

1. Because the law of nations was incorporated intbe
common law, general common law rules of liability pply.

When the ATS was enacted, no clear distinctionavas/n between
international law and the common law; the commaewwas considered to have
encompassed the law of nations in its entiretys tlhus mistaken to think that
Congress would have looked to international lawrfibes of tort liability, which it
did not and still does not provide. Instead, Cesgrtreated liability arising under
the law of nations as it did any other common lawv &and applied general
common law rules of liability. SeeCurtis A. Bradley;The Alien Tort Statute and
Article Ill, 42 Va. J. Int'| L. 587, 59%2002) (“American courts resorted to this
general body of preexisting law to provide the subé decision in particular cases
without insisting that the law be attached to aastipular sovereign.”).

In our Republic’s early years, courts routinely lsgagbthe law of nations in
both civil and criminal cases, as a matter of gaine@mmon law.SeeBrief of
Professors of Federal Jurisdiction and Legal Hysés Amici Curiae in Support of
Respondents iBosa v. Alvarez-MachalfLegal Historians’ Brief”], 2003 U.S.

Briefs 339, 11-13, 2004 U.S. S. Ct. Briefs LEXI®2122-24 (Feb. 27, 2004).

* This brief's argument that ATS claims were parthef common law and
required no further legislation was adoptedSmga 542 U.S. at 714.

11



Thus, they understood that a tort in violationhsf taw of nations would be
“cognizable at common law just as any other tortilddoe.” William S. Dodge,
The Historical Origins of the Alien Tort Statute Response to the “Originalists,”
19 Hastings Int'l & Comp. L. Rev. 221, 234 (199&ttribution of liability was,
therefore, governed by the common law, which inetlithe law of nationsSee,
e.g., Talbot v. Jansei® U.S. 133, 156 (1795) (holding defendant lidble
violation of international law of neutrality, ang@ying general common law
principles of aiding and abetting and conspiraty)ited States v. Benn&t4 F.
Cas. 1084, 1087 (C.C.E.D. Pa. 1830) (recogniziagcbmmon-law rule of self
defense would exonerate defendant alleged to méseged on foreign minister’s
international law right of inviolability of person)

2. The original intent of the ATS suggests applicabn of
general common law rules of liability

As Sosarecognized, the First Congress enacted the AT®fazdncern that
the United States was failing to provide a unifdomum for redress of a series of
crimes against ambassadors and the internationalflaeutrality, and eagerness
to prove its credibility as a new nation. 542 LA6715-19see alsdodge,
suprg at 229-30. In so doing, Congress was partiabyivated by a fear that
state courts, which already had jurisdiction owastssuits, could not be trusted to

give aliens a fair hearing and might come to dieatgonclusions about the

12



content of the law of nationsSeeDodge,supra at 235-36. Thus, Congress
desired to make federal coun®re accessibléor foreigners’ tort claims that,
when unaddressed, could give rise to internatidipdbmatic friction. See
Kenneth C. Randalkederal Jurisdiction over International Law Claims:
Inquiries into the Alien Tort Statuté8 N.Y.U. Int'l L. & Pol. J. 1, 21 (1985).

Given these aims, the First Congress would not hewreed civil liability to
principles drawn from an external body of interanél law that generally
prescribed no rules of tort liability, when stataids were not so limited. Rather,
they expected federal courts, like state courtapay the familiar body of general
common law that, after all, already incorporatddvant aspects of the law of
nations.

The incongruousness of applying international lales of liability is
underlined by the fact that many modern ATS catss@ead domestic common
law tort claims for the same conduct implicatedhe ATS claims.See, e.g., Doe
v. Unocal Corp.963 F. Supp. 880, 883 (C.D. Cal. 1997). Domdaticclaims
may be brought against corporations and are tylgidacided under the general
civil liability standard. E.g, Henry v. Lehman Commer. Paper, In€71 F.3d
977, 992-95 (9th Cir. 2006) (recognizing knowingpstantial assistance standard
as California tort rule for aiding and abettinghe First Congress would not have

wanted a foreign diplomat, for example, who is dblbenefit from the general
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aiding and abetting standard if he or she sues@ocation in California court for
abetting an ordinary assault, to fadeigherburden in federal court on a theory of
aiding and abetting a breach of diplomatic invidigb(or indeed to be barred
altogether). Aliens’ claims arising under the lafsnations should not be
disadvantaged vis-a-vis their state law claimgldso would “treat torts in
violation of the law of nations less favorably thather torts,” Legal Historians’
Brief at 14, and thereby frustrate the aims offthist Congress.

[I.  Aiding and Abetting Liability Has Long Been A Part of the Common
Law, and Requires Knowing, Substantial Assistance.

A. Civil aiding and abetting is appropriate for common law claims.

Civil aiding and abetting liability was well estadiled at common law, and
would have been familiar to the First Congress.eAdy as 1348, the courts of
England ruled that one who came in aid of a tresgrasvithout himself doing
another wrong, could be held liable as a trespassss Roger de AY.B. 22 Edw.
3, fol. 14b, Mich., Lib. Ass. 43 (1348) (Englishrpphrase at

http://www.bu.edu/phpbin/lawyearbooks/display.plizdil792; see also

Thomlinson v. Arriskin(1719) 92 Eng. Rep. 1096 (K.B.) (holding defertdeable
for aiding trespass)Yarborough and Others v. The Governor and Comdilye
Bank of Englangd(1812) 104 Eng. Rep. 991 (K.B.) (assuming corpanacan be

liable for aiding trespassipetrie v. Lamont(1842) 174 Eng. Rep. 424 (Assizes)
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(“All persons in trespass who aid or counsel, djrecjoin, are joint trespassers”).
Contrary to Rio Tinto’s argumerggeRio Tinto Br. at 27, the foundation of
aiding and abetting liability as a common law wottrine is not undermined by
the Supreme Court’s decision@entral Bank of Denver, N.A., v. First Interstate
Bank of Denver, N.A511 U.S. 164 (1994). The issuedentral Bankwas
discerning the intent of Congress with respectd¢ause of action provided by
specific statutory languagé&ees11 U.S. at 176 (noting that “Congress knew how
to impose aiding and abetting liability when it skedo do so”). By contrast,
causes of action under the ATS, though enabletdgtatute, are provided by
“the common law.”Sosa542 U.S. at 724. No congressional intent abé¢o t
elements of an ATS action can be discerned frontekieof the section 1350
itself. SeeKhulumanj 504 F.3d at 288 n.5 (Hall, J., concurring). Muwver, “the
Founding Generation nevertheless understood th&]A&fcompassed aiding and
abetting liability,”id., as is demonstrated by the 1795 opinion of AttpiGeneral
Bradford. Breach of Neutralityl Op. Att'y Gen. 57, 59 (1795) (suggesting
liability under the ATS for those who “voluntarijgined, conducted, aided and
abetted” violations of international law). Althdugiding and abetting liability
may not be inferred automatically for every statyttause of action, it still
remains a ubiquitous feature of the common law.thod applies to common law

claims such as ATS actions.
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B.  Civil aiding and abetting requires knowing substatial assistance.

The general common law standard for aiding andtiaigetvhich courts
have found is incorporated in federal common laguires “(1) existence of an
independent primary wrong; (2) actual knowledgehmyalleged aider and abettor
of the wrong and of his or her role in furtherimgand (3) substantial assistance in
the wrong.” Hauser v. Farrel] 14 F.3d 1338, 1343 (9th Cir. 199&ee also
United States v. Dearing04 F.3d 897, 901 (9th Cir. 2007) (same stanttard
criminal abetting)see alsdrestatement (Second) of Torts § 876(b).

This knowledge standard has long been recognietked, some early
cases suggest that liability for aiding and abgttorts was appropriate not only in
the absence of specific intent, but even in themabs of actual knowledg&ee,

e.g, Purviance v. Angu$,U.S. (1 Dall.) 180, 185 (Pa. 1786) (shipmastdd he
liable for aiding the commission of a tort whenha&l constructive knowledge that
the action was trespass)Additionally, in English common law, “there isgent

support both in principle and ancient authoritytfoe suggestion that . . .

> This case was decided under section 10 of therlfiestExchange Act.
Although the Supreme Court @entral Bankultimately rejected aiding and
abetting liability under that section, it did neiggiest that the test adopted for
aiding and abetting was in any way erroneous.

® See also Richardson v. SaltdrN.C. 505 (1817) (co-defendants liable for
aiding trespass despite lack of evidence that kineyv principal perpetrator was
acting without legal authorityBtate v. McDonaldl4 N.C. 468 (1832)
(defendants guilty of aiding and abetting wrongftrest if they had constructive
knowledge that warrant was invalid).
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[Klnowingly assisting . . . would suffice” for lidihy. John G. FlemingThe Law
of Torts257 (8th ed. 1992). And when the same Congres®tizrted the ATS
passed a criminal statute outlawing piracy to cgmmpth its obligations under the
law of nations, it included criminal penalties gory person “who shall . . .
knowingly aid and assistommand, counsel or advise any person” to commit
piracy. Act of Apr. 30, 1790, ch. 9, 88 9-10, &tS1112, 114 (emphasis added).
In passing that law, Congress believed that it masely codifying the law of
nations, as it had been incorporated into the gélgemmon law.See Sos&éb24
U.S. at 719; Anne-Marie Burlefyhe Alien Tort Statute and the Judiciary Act of
1789: A Badge of HonpB83 Am. J. Int’l L. 461, 477 & n.75 (1989) (notirigat
the Act codified crimes identified as violationsiofernational law in 1781 by the
Continental Congres$) Thus the standard for aiding and abetting undeetsl
common law principles, applicable to federal comram claims under the ATS,
Is knowing, substantial assistancgee Cabellc402 F.3d at 1158.

Liability rules drawn from background common lavwngiples may be
reinforced by rules found in international law. tiiviespect to aiding and abetting

liability, international criminal law provides tlsame standard as the common

"Indeed, in a revision to the piracy statutes sawerars later, Congress
explicitly defined the act according to the lawnattions. Act of Mar. 3, 1819, ch.
77,85, 3 Stat. 510, 513-14 (1819) (providingdarsecution of persons who
“shall, on the high seas, commit the crime of piracs defined by the law of
nations”).
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law: knowing, practical assistance or encouragentaithas a substantial effect
on the perpetration of the offenserosecutor v. FurundzijagCase No. IT-95-
17/T, Judgement, 1Y 192—-249 (Dec. 10, 1998) (amajyauthorities). This
standard has been recognized since the Nuremhalisy 8ee United States v.
Flick, 6 Trials of War Criminals Before the Nuremberg Mifgal ribunals Under
Control Council Law No. 1(hereinafter Trials”), at 1220 (1949) (finding that
the defendants could not “reasonably believe” @ladf the money they
contributed went to the stated purpose of suppprtiritural endeavors);
Mauthausen Concentration Camp Cd&en. Mil. Gov'’t Ct. of the U.S. Zone,
Dachau, Germany Mar. 29—May 13, 194§))pted in Dachau Concentration
Camp Trial IX Law Reports of Trials of War Criminald (U.N. War Crimes
Commission, 1949) (convicting defendants of comiylibecause the facts made it
“impossible” for them to have been present withkudwing of the abuses). This
reinforces the common law standard.

The Second Circuit’s recent decisiorAresbyterian Church of Sudan v.
Talisman Energy582 F.3d 244 (2d Cir. 2009), determined thatrmagonal law
only prohibits abetting done with the purpose ailfating the wrongful act.d.
at 259. In so holding, however, thalismanpanel made several errors and
incorrectly interpreted international law.

First, the court erred in adopting a standard ftbenRome Statute and
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ignoring the Yugoslavia and Rwanda tribunal rulin§ee id. This is backward,
because while the ad-hoc tribunals considered giaind abetting as a matter of
“customary international lawFurundzijay 191, the Rome Statute’s definition
“‘introduces a purposive, motive requirement thatasrequired by custom (under
which knowledge suffices). The crime is thus nefirted in accordance with
customary international law . . . .” Robert Cry@rosecuting International
Crimes: Selectivity and the International Criminaw Regime315-16 (2005);
see alsdRome Statute of the International Criminal County 17, 1998, 2187
U.N.T.S. 3, art. 10 (providing that the definitionsthe Rome Statute shall not “be
interpreted as limiting or prejudicing in any wagisting or developing rules of
international law for purposes other than this 8&).°

SecondTalismancited only one international decision, the Nurergbera
Ministries case, in support of its holding. 582 F.3d at 2Bt that case actually
reiterated the knowledge standafskee United States v. von Weizsacker (The
Ministries Case)14Trials at 611-22. There, the tribunal found that “it is
inconceivable” that banker Karl Rasche “did notgess [the requisite]

knowledge” that his loans would facilitate slavbda id. at 622, and that banker

® For some forms of aiding and abetting, the Rona¢u$t does provide a
knowledge standard. Pursuant to article 25(3)jdy@ntributing to the
commission of a crime by “a group of persons actiith) a common purpose” is
criminal even if the defendant only has “knowleddé¢he intention of the group to
commit the crime,” not a purpose to further theneri See id
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Emil Puhl “knew that what was to be received” wasperty stolen from Jews].
at 620. Rasche was acquitted and Puhl convicteglever, due to the difference
in the acts of assistance—making bank loans velisp®sing of stolen
property—not any distinction in their mental staté. at 611, 622. Indeed, the
tribunal noted that the murder of the Jews “wadpbdy repugnant” to Puhl, but
still convicted him due to his knowledg#d. at 621.

Last, even if théMinistriescase had adopted a purpose standard, the
Talismanpanel erred in holding that this case was indreadif customary
international law, in light of the weight of therigprudence from Nuremberg and
the modern tribunalsTalismannotwithstanding, aiding and abetting under
customary international law still requires knowisgpstantial assistance, and thus
the international law standard still reinforces toenmon law standard.

[ll.  Under Federal Common Law, Corporations Are Subject to the Same
Liability Rules as Natural Persons.

As with aiding and abetting, the rule that corpiarat and natural persons
are treated equivalently in terms of their civaldility has been part of the
common law for centuries.g, 1 BlackstoneCommentaries on the Laws of
England463 (1765) (noting that corporations have capacifio sue and be
sued, implead or be impleaded, grant or receivéslgorporate name, and do all

other acts as natural persons maytystees of Dartmouth College v. Woodward
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17 U.S. (4 Wheat.) 518, 667 (1819) (“An aggregatgaoration at common law . .
. . possesses the capacity . . . of suing and seied in all things touching its
corporate rights and duties.”) (op. of Story, 9ok County v. United States ex
rel. Chandley 538 U.S. 119, 125 (2003) (noting that by the X@thtury “the
common understanding” was “that corporations wpegsons’ in the general
enjoyment of the capacity to sue and be sued”).

This general rule is reflected in footnote 2(Bofksaitself, in which the
Supreme Court treated a “corporation or individwed "equivalent for the purposes
of assessing whether a norm of international lavhimits conducts by a “private
actor” (as opposed to a state actor). 542 U.832amn.20. As Judge lliston held in
Bowoto v. Chevron CorpNo. C 99-02506, 2006 U.S. Dist. LEXIS 63209 (N.D.
Cal. Aug. 22, 2006), “[t]he dividing line for inteational law has traditionally
fallen between states and private actors. Oneditte has been crossed and an
international norm has become sufficiently wetbédished to reach private
actors, there is very little reason to differergibetween corporations and
individuals.” Id. at *37. Footnote 20 is likewise consistent whk distinction
between the right (defined by international lawgl éime remedy (provided by
domestic law).See supr#&art I(A). The question of corporate liabilitynst part
of the definition of the right; it is a matter dife remedy an individual state

chooses to provide where the act that injured thietf is of sufficient
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international concern to violate international law.

As with aiding and abetting, international law atemforces the notion that
corporations are civilly liable to the same extagindividuals. As noted above,
the ICJ inBarcelona Tractiordid not find answers to questions of corporatatag
and obligations directly in international law its¢he court noted that
international law recognized corporations as ingtns “created by States,” in a
domain within their domestic jurisdiction, and thia¢ court needed to look to
municipal law to answer questions about corporapasateness. 1970 I.C.J. at 33,
37. The ICJ looked not to the specific laws of stetes at issue but rather to the
“rules generally accepted by municipal legal systéid. at 37; that is, it looked
to international law in the form of general prineip of law. See, e.gFlores v.
Southern Peru Copper Corptl4d F.3d 233, 251 (2d Cir. 2003) (noting that
“general principles of law recognized by civilizedtions” are among the sources
of international law). The ICJ ultimately concludiat corporations were
separate persons under international law.

As a matter of general principles, there is litfleestion that corporations

may be held civilly liable in every major legal s31%. Indeed, this flows directly

° If a state were to take the position that it wosstdorce violations of
international law against natural persons but gaeirest corporations, it would
likely be in breach of its own international obligas to protect human rights.
See, e.g.U.N. Human Rights Comm., General Comment No BN, Doc.
CCPR/C/21/Rev.1/Add.13 | 8 (Mar. 29, 2004) (notimgt states are obligated to
protect “against acts committed by private persmrentities”).
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from the basic principle of corporate personhood, laas been at least implicitly
recognized by the Supreme Court.First National City Bank (FNCB) v. Banco
Para El Comercio Exterior De Cuba (Banceé4$2 U.S. 611 (1983), the Court
recognized corporate veil-piercing as a princiglenternational law, based on
Barcelona Tractiots discussion of general principlekd. at 628 n.20. This
holding that corporations are legally separate ftbewr owners in some
circumstances necessarily presumes that corposaterm be sued in their own
right under international law. IndedeNCBitself is a case where a corporation
was held to account for a claim arising under maéonal law. There, the Cuban
government seized FNCB'’s assets. FNCB thus hdaira that arose under
international law against Cubdd. at 623. The Supreme Court held that this
claim could be asserted as a set-off against Bateccase brought by Bancec
against FNCB), because Bancec, although a corparatias the alter-ego of the
Cuban government.

Refusing to recognize corporate liability woulddda absurd results, not
only for ATS plaintiffs but equally so for corpoians that could otherwise be
sued. The ability to sue the corporation is inhene the notion of limited
liability; plaintiffs may sue the corporation preely because limited liability
ordinarily prevents suits against the shareholddmternational law did not

recognize that corporations were legal personscihatd be sued, this would also
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mean that corporations would not be considered |ggygons separate from their
shareholders. If a corporation is not a separateqn, it is simply an aggregation
of agents (the corporation’s directors, officerd amployees) acting on behalf of
principals (the shareholders). Thus, if corporagioannot be sued, thedividual
ownersof the companies would be liable on an agency thiwreverything that
employees of the company do, without any needdwpiany veil, because, absent
the concept of corporate personhood, employedseatdrporation would all be
employees of the shareholders collectively.

In order to find that neither corporations nor treareholders could be
sued, the Court would have to find an affirmatiukerof corporatémmunityin
international law—that is, that shareholders maate a corporation to hold their
assets and carry on their business, interpos&tiporation as a shield against
their own liability, yet not subject the corporatitiself and the corporation’s
assets to liability. But there is no possible angat that international law creates
any such immunity. Corporate personality for thegoses of limiting
shareholders’ liability and corporate personaldythe purposes of being sued are
not separate concepts, and both derive from geparaiples of domestic law
common to all legal systems. Thus, in the absehcerporate personality,
liability for violations of international law woullle greatly expanded—to all of

the shareholder-principals for any act of theirrage-rather than limited.
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IV. Transitory Tort Cases Have Long Been a Feature focCommon Law, and
Are Permitted Under International Law.

Rio Tinto argues that not only are aiding and abgtiability and corporate
liability impermissible in ATS cases, but also tha basic notion of transitory
torts is inapplicable. Again, general common lamgples, reinforced by
international law, belie this claim.

Rio Tinto argues that claims with “no nexus to thated States” may not
be brought under the ATS because they “presentj¢rad the usual threshold
conditions required for a court to exercise jugsidn consistent with international
norms.” Rio Tinto Br. at 34. While couched inntex of extraterritorial
jurisdiction, this is really an argument againg tiotion of transitory torts. The
argument confuses the power to apply one’s own |gwrisdiction to prescribe,”
as put by section 402 of the Restatement of theigoRelations Law of the
United States—with the power to exercise persamadiction and decide claims
against a defendant—"jurisdiction to adjudicaté&d’ 8 421. According to the
Restatement, its chapter on “jurisdiction to presxrapplies only to “public
law—tax, antitrust, securities regulation, labaw|and similar legislation.’ld.
pt. 4 intro. note at 237. Rio Tinto’s argumenttttiee United States lacks the
power to prescribe its own statutes and regulatiorc®nduct lacking a domestic

nexus, therefore, misses the mark. The ATS isinbtrust or labor law; it does
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not involve power to prescribe at all, becauseANn8 gives effect to international
law norms that already apply to Bougainville. Evietme ancillary application of
federal common law rules could implicate jurisdbatito prescribé’in an ATS
case these rules simply give effect to univergarmational law rightsSee supra
Part I(A) (international law allows nations to detene domestic remedies for
violations). U.S. courts are adjudicating herd,prescribing.

Seen in this light, exercise of jurisdiction hesdully permissible under
international law so long as personal jurisdictionalidly assertedSee
Restatement § 421(b)(h) (international law allodgidication of claims with
respect to a corporation that “regularly carriedasiness in the state”).
Moreover, jurisdiction here is part of a common-ka&dition so longstanding that
it is now a hornbook rule: a defendant can be $oetbrts wherever it may be
subject to personal jurisdiction. The Framers ustded that civil tort actions
were considered transitory because the tortfeaswoagful act created an
obligation that could follow him or her across patal boundariesSee Mostyn v.
Fabrigas 1 Cowp. 161 (K.B. 1774gited in McKenna v. Fiskd2 U.S. 241,
248-49 (1843) (collecting casesge also Watts v. Thomd&sKy. (2 Bibb) 458

(1811). Indeed, Oliver Ellsworth, the author of fhirst Judiciary Act, had

9 n any case, as noted above, the federal commworulas at issue here
are fully consistent with international lavitee suprdlarts 11(B)& IlI.
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himself applied the transitory tort doctrine in 678s a sitting judgeStoddard v.
Bird, 1 Kirby 65, 68 (Conn. 1786).

For this reasorfilartiga v. Pena-lrala 630 F.2d 876 (2d Cir. 1980),
expressly rejected the argument that the ATS doeapply to claims arising
abroad, finding that, from the Nation’s inceptiontdday, common-law courts
have regularly adjudicated transitory tort claimsiag outside of the jurisdiction.
See idat 885 (collecting authorities). And sinSesaconfirmed that the ATS
provided jurisdiction for common-law claims, 5423Jat 724, and expressly
endorsed-ilartiga, there can be no dispute that this analysis apmplie

Thus Rio Tinto’s statement that there is “no jdition outside the United
States in which a freestanding civil suit . . . nbay. . . brought under universal

jurisdiction,™ Rio Tinto Br. at 36, gives a misldimg answer to the wrong
guestion. Any jurisdiction that recognizes thensitory tort doctrine, including
but not limited to the U.K., allows civil suits be brought against any defendant
who may be found there. This is not “universaigdiction” in the sense that
jurisdiction depends on the existence of an intawnal law offense which may be
prosecuted universally; it is simply a featurehed tommon law system.

V. Amicus's Prior Submission Remains Relevant.

Because the Court requested supplemental baefsusdoes not repeat the

arguments from its prior briefSeeBr. of Amicus CuriaeEarthRights Int’l in
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Supp. of Pls.-App’ts & Reversal Submitted with thensent of All Parties (Sep.
24, 2007). Nonethelesamicusnotes that agency, joint venture, and conspiracy
theories of liability, which were addressed in gn®r brief, remain relevant and
are apparently not challenged by Rio Tinfee idat 3—21. Furthermore, to the
extent that the Court addresses the standard yoreguired exhaustion of local
remediesamicusstill submits that the standards of the Torturetivh Protection
Act are most appropriatdd. at 21-27.
CONCLUSION

For the foregoing reasormmnicusurges this Court to find that corporate
liability and aiding and abetting liability are éemined by federal common law,
under which corporations are subject to the samdiability as natural persons
and knowing substantial assistance is the apprepstandard for accessorial

liability, and that the transitory tort doctrinepies in ATS cases.
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