Case: 08-56270 03/15/2011 Page:1of24 ID: 7682163 DktEntry: 65

Nos. 08-56187 & 08-56270

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

TOMAS MAYNAS CARIJANO, et al, Plaintiffs-Appellants-Cross-Appellees,
VS.

OCCIDENTAL PETROLEUM CORP gt al, Defendants-Appellees-Cross-
Appellants.

On Appeal from the United States District Court
for the Central District of California, No. cv 0068 PSG (PJWX)
The Honorable Philip S. Gutierrez

PLAINTIFFS-APPELLANTS-CROSS-APPELLEES’ RESPONSE TO
DEFENDANTS-APPELLEES-CROSS-APPELLANTS’ PETITION FOR
REHEARING AND REHEARING EN BANC

PAUL HOFFMAN, SBN 07244 MARCO SIMONS, SBN 237314
BENJAMIN SCHONBRUN, SBN 118244 RICHARD HERZ

MICHAEL D. SEPLOW, SBN 150183  JONATHAN KAUFMAN
SCHONBRUN DESIMONE SEPLOW  EARTHRIGHTS

HARRIS HOFFMAN & HARRISON LLP INTERNATIONAL

723 Ocean Front Walk 1612 K Street NW, Suite 401
Venice, CA 90291 Washington, DC 20006
Telephone: (310) 396-0731 Telephone: 202-466-5188
Facsimile: (310) 399-7040 Facsimile: 202-466-5189

NATALIE BRIDGEMAN FIELDS, SBN 223717

LAW OFFICES OF NATALIE BRIDGEMAN FIELDS, ESQ.
450 Mission Street, Suite 500

San Francisco, CA 94105

Telephone: (415) 412-6704

Facsimile: (415) 520-0140

Attorneys for Plaintiffs-Appellants-Cross-Appellees



Case: 08-56270 03/15/2011 Page: 2 of 24 |D: 7682163 DktEntry: 65

TABLE OF CONTENTS
TABLE OF AUTHORITIES ... ... i
INTRODUCTION . .. e e 1
ARGUMENT . . 2

I.  The panel's ruling on Defendants’ failure to waistatute of limitations
defenses is consistent with existinglaw. . ..... ... .. ........2

[I.  The panel properly found abuse of discretiothi@ conclusion that Peru
offers a satisfactory remedy because the distoigttdailed to consider the
BVIAEBNCE. . . oo e 6

A. The panel did not err in concluding that thetrli$ court ignored
important evidence relating to corruption. ..................7

B. The panel properly found that under the factthf case an adequate
remedy had not beenshown.............................. 8

[ll.  The panel's consideration of Amazon Watch aanestic plaintiff was not
error, and did not affect the outcome. ......... ... .. ... ... ... 9

A. Inthe absence of any facts that Amazon Watehneminal plaintiff,
the panel did not err in affording deference tahsice of forum. . 10

B. The panel was not required to rule on Amazon Watstanding
before reviewing the district courtferum non conveniensiling. . 12

IV. The panel applied settled principles in its gs& of the private and public
Interest factors. . ... e 15

CONCLUSION .. e e 18



Case: 08-56270 03/15/2011 Page: 3 of 24 |D: 7682163 DktEntry: 65

TABLE OF AUTHORITIES

Federal Cases

Bank of Credit & Commerce Int’l (Overseas) Ltd. [BITv. State Bank of Pak.
273 F.3d 241 (2d Cir. 2001) . ... .ot e e 6

Carijano v. Occidental Petroleum Corp.,
___F.3d _, No. 08-56270 (9th Cir. Dec. 6, 2010p (@pinion). ... passim

Chang v. Baxter Healthcare Corp.
509 F.3d 728 (7th Cir. 2010) . ...t iaaa e 2,3,4,5

Ceramic Corp. of Am. \Inka Maritime Corg,
1F.3d947 (9th Cir. 1993, . .. . .. 3.

Lien Huynh v. Chase Manhattan Bank
465 F.3d 992 (9th Cir. 2006) . ... ...t ieaee e 4

Cheng v. Boeing Cp.
708 F.2d 1406 (Oth Cir. 1983) .. .. ..o e e e e 6

Tuazon v. R.J. Reynolds Tobacco,Co.
433 F.3d 1163 (9th Cir. 2006) . ........cvii i e 6,7,8

Lacey v. Cessna Aircraft Go.
862 F.2d38 (3d Cir. 1988) . ... e 6

Vivendi S.A. v. T-Mobile USA, Inc
586 F.3d 689 (9th Cir. 2009) . ....... ... i i i, 10

Pain v. United Technologies Corp.
637 F.2d 775 (D.C.Cir.1980) .. ...t iiiaaa 10-11 n.3

Iragorri v. United Technologies Corp.
274 F.3d 65 (2d Cir. 2001) (enbanc) .......... . couvvvnn..... 11

Ravelo Monegro v. Rosa
211 F.3d 509 (9th Cir. 2000) . ...... ... iamee e 15-16



Case: 08-56270 03/15/2011 Page: 4 of 24 ID: 7682163 DktEntry: 65

Sinochem International Co. Ltd. v. Malaysia Interanal Shipping Corp.
549 U.S. 422 (2007)) ..o vi i e e 12,12-13, 13

Blonder-Tongue Lab. v. Univ. Found.
402 U.S. 313 (1971) ..ottt e e 12n.4

Salmon Spawning & Recovery Alliance v. United St&testoms & Border Prat.
550 F.3d 1121 (Fed. Cir.2008) . ....... ..ot e e e 14

Sarei v. Rio Tinto, PLC
550 F.3d 822 (2008) (enbanc) ............ciiiimmmnee 14

Fair Housing of Marin v. Combs
285 F.3d 899 (9th Cir. 2002) . ... ..ot e e 15

Duha v. Agrium, Ing.
448 F.3d 867 (6th Cir. 2006) . ........ it immee e e 16

Lueck v. Sundstrand Corp.
236 F.3d 1137 (9th Cir. 2001) ... ..o e e 17
State cases

McCann v. Foster Wheeler LL.C
48 Cal. 4th 68,86 (2010) . ...t e e 4

Kwikset Corp. v. Superior Coyrt
51 Cal.4th 310 (2011) ... . as 14, 14-15, 15

State statutes and rules

Cal. Code Civ. ProC. 8§ 352 . ... . e e 5

Cal. Code Civ. ProC. § 361 . ... e e e 4



Case: 08-56270 03/15/2011 Page:5o0f24 ID: 7682163 DktEntry: 65

INTRODUCTION

The panel followed the well-established principlattwhere a defendant is
sued in its hometown, in a forum with strong corioes to the subject matter of
the caseand without any showing that evidence would be anakle hereforum
non convenienshould not deprive plaintiffs of their chosen forum

Defendants’ Petition for Rehearing (PFR) mislealjisgiggests that the
panel contravened settled caselaw and ignoreddiirgeaof discretion standard,
but they identify no actual inter- or intra-circainflict, and the panel only
reexamined the district court’s analysis whereitrfd a failure to consider
material facts — not because the district courtihgatoperly weighed the
evidence.

The panel properly determined that the districtrtetred byjnter alia,
ruling “without considering” Defendants’ refusalwaive the statute of
limitations; “fail[ing] to address critical issuesggarding Peru’s legal system,
including the fact that the “the district court didt find — and it appears it could
not on this record” find that Plaintiffs would bet#led to anything more than
nominal damages in Peru; failing to “consider” wietAmazon Watch had a
remedy in Peru; “overlook[ing] important evidenedated to corruption”; and
considering the private interests “[w]ithout anahgzeach individual factor” and

thus “neglect[ing] significant relevant evidencealdail[ing] to consider an entire
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factor — the enforceability of the judgment — thagether weigh against
dismissing this lawsuit.” Slip op. at 19465, 1944, 19475.
Simply put, the district court did not conduct tegquired analysis. The
panel’s well-reasoned, case-specific decision doésvarrant further review.
ARGUMENT

L. The panel’s ruling on Defendants’ failure to waiwe statute of limitations
defenses is consistent with existing law.

The panel found that the district court abusedigsretion regarding
whether Defendants are amenable to process inldeéeause it failed to consider
the absence of a statute of limitations waiveip 8p. at 19465. Defendants
refused to waive pre-2007 statute of limitationtedses. . Far from “creat[ing] a
circuit split,” PFR at 3, this accords with the geasiforum non conveniens
analysis. “[A]n adequate forum does not existstaute of limitations bars the
bringing of the case in that forum.” Slip op. a#68 (quotingBank of Credit &
Commerce Int’l (Overseas) Ltd. [BCCI] v. State Bahlak, 273 F.3d 241, 246
(2d Cir. 2001)). The panel did not err by not adagng the exception to the
general rule adopted @hang v. Baxter Healthcare Corfm99 F.3d 728, 737 (7th
Cir. 2010), because neither Defendants nor theatisburt relied on that

exception, and because it does not apply here.
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Changacknowledged the general rule, 599 F.3d at 73®tlas Court has
approved of requirements to waive all statuterofthtions defenses, not just those
arising since the U.S. filingE.g, Ceramic Corp. of Am. v. Inka Maritime Coyg.
F.3d 947, 949 (9th Cir. 1993). Because Defendawaistained that this case
might be untimely in Peru and would not waive ttietense, there was no error in
the panel’s ruling.

Defendants nonetheless argue that, ud@iemng no timeliness waiver
beyond the filing date could be required he@dhangdeclined to apply the general
waiver rule where the suit would be equally tim@y untimely) in both fora. 599
F.3d at 737.Changrefused to consider the possibility that the gl#ia claim
might have been time-barred in Taiwan because uldvbave been equally time-
barred in the U.S. under California’s borrowingiste. 1d.

Defendants’ claim that the panel’s decision createscuit split with
Changis misplaced, because it depends entirely ondhéation that the
timeliness analysis here is the same in Califoamié Peru. This is an argument
that Defendants never before raised, and thatigtteatl court did not consider.
The panel did not reject the argument, and rule@edendants were required to
waive a limitations defense that would be availableither forum; it simply did

not consider the argument. Defendants impropedk $0 manufacture a conflict
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with Changby assuming that an inquiry no court has made woat@ssarily have
been resolved in their favor.

In fact, this case does not fall within the narmexeception outlined in
Changbecause Defendants have not shown that the tiesslianalysis would be
the same in both fora. Defendants argue that@ald’s borrowing statute, Cal.
Code Civ. Proc. § 361, entails that any shorten¥#an limitations period would
apply in California. But section 361 does not g@dplclaims arising in California,
or claims brought by California citizens. Cal. @ddiv. Proc. § 361. Because the
injuries here resulted largely from actions taked decisions made in California,
many of Plaintiffs’ claims may arise wholly or patly within California, thus
precluding application of the borrowing statutgee McCann v. Foster Wheeler
LLC, 48 Cal. 4th 68, 86 (2010) (noting that the questf where a claim accrued
Is complicated when injury in one jurisdiction etproduct of conduct elsewhere
at a different time). And the borrowing statutesmot apply to the claims of
Amazon Watch, a California citizen.

Even if section 361 requires the application okauRian limitationgeriod,
California law still governs when a cause of actorueswhich is critical in
this delayed-discovery cas&ee Lien Huynh v. Chase Manhattan Bat86 F.3d
992 (9th Cir. 2006)McCann 48 Cal. 4th at 86 & n.5. Nor is it clear thatiRean

tolling rules would apply to the exclusion of Californialor example, while
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claims of minors are tolled in CalifornisgeCal. Code Civ. Proc. § 352(a),
Defendants’ Peruvian law expert opined that migdotling does not apply when
a minor is “under the protection of his legal reymatative (parents, guardians,
caretakers).” SER 252. Thus, even if the samedtransperiodapplies in
California and Peru, different tolling and accrugks may lead to different
conclusions as to timeliness.

Thus, unlike inChang Plaintiffs’ claims willnotreceive equal treatment in
two alternative forums; rather, Plaintiffs’ clairfisa scenario in which th€hang
court would not applyorum non convenienghey may be time-barred in the
Defendants’ chosen forum but not in the U.S., &rede is no evidence that Peru’s
choice of limitations period represents a substantolicy choice rather than a
procedural, institutional preferenc8ee599 F.3d at 737. Regardless, because this
guestion was never addressed by the district @yuhte panel, there is no inherent
conflict between the panel's decision &ldang

Finally, even if Defendants are correct that theetiness analysis is the
same in both fora, they will have suffered no pdeja by the denial of dismissal.
They will have ample opportunity to argue that Rtifis’ case is untimely, based

on both California and Peruvian law.
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[Il.  The panel properly found abuse of discretion inthe conclusion that

Peru offers a satisfactory remedy because the distt court failed to

consider the evidence.

The availability of an adequate remedy in the fgndiorum “must be clear
before the case will be dismissedCheng v. Boeing Cp708 F.2d 1406, 1411
(9th Cir. 1983). Although Defendants correctlyattat ordinarily the test for an
adequate remedy should be “easy to pass,” PFRaqutddingTuazon v. R.J.
Reynolds Tobacco Ga133 F.3d 1163, 1178 (9th Cir. 2006)), they igribiefact
thatTuazonand the panel applied the same test: whethemaetlg” is clearly
unsatisfactory. Slip op. at 19467.

The panel gave proper deference to the districttsofindings but held that
it had not properly analyzed whether Peru provigleédequate forum and remedy
under the unique circumstances of this ¢ésesed on two well-established
propositions: 1) it is Defendants’ burden to clga@stablish an adequate remedy in
the alternative forum; and 2) it is an abuse ofmdBon to overlook evidence and
fail to make determinations necessary to underparan non conveniens
dismissal.See, e.g., Lacey v. Cessna Aircraft, 862 F.2d 38, 39 (3d Cir. 1988);
BCCI, 273 F.3d at 248The district court failed to consider evidenceniro

Defendants’ own expert that Peru’s judicial systeas too unstable to provide a

remedyin this caseslip op. at 19470, and further erred by recoguyan
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adequate remedy where Defendants had failed todate evidence suggesting
that such a remedy existed for all Plaintiffs’ in@s. Id. at 19468.

A. The panel did not err in concluding that the distict court ignored
important evidence relating to corruption.

Defendants argue that the panel decision confidts Tuazon which
requires a “powerful showing” in order to conclutiat a forum is too corrupt to
be adequate. PFR at 7. But the panel heraaticthake a categorical
determination that the forum was corrupt, mereft thwas inadequatender the
facts presented hereSlip op. at 19470. Defendants argue that it &easr for the
panel to undertake a case-specific determinatiadefjuacy, rather than a
categorical assessment, PFR at 8, but nothifigi@zonrequires a court to find
that a foreign forum would be inadequate in evasec— indeed, the generally
cautious approach to pronouncing judgment on qgtltkcial systems counsels
against such a requirement.

The panel properly deferred to each ruling thatdis&ict court actually
made, finding no error in crediting Defendants’ estpleclaration over Plaintiffs’
on issues of discrimination and judicial corruptiddlip op. at 19468-69. The
panel only faulted the district court because weidooked important evidence,”
slip op. at 19468, in that it did not even weigidewce of “judicial turmoil” from

Defendants’ own expert. Slip op. at 19469, 1947bis evidence, which is
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sufficiently specific to meelfuazors standardssee433 F.3d at 1179, includes
statistics on judges who have been fined or susgkfat misconduct. This
evidence of disarray in the Peruvian judicial syste/hich is in the midst of a
campaign to root out systemic corruption, was neheconsidered by the district
court. Thus, the panel merely held that the distourt was required to consider
this evidence in determining whether Peru is adegaate forum, and since it did
not, the district court erred “under the uniquewemstances of this case and on the
specific evidence presented.” Slip op. at 19470.

B.  The panel properly found that under the facts othis case an adequate
remedy had not been shown.

Defendants mischaracterize the panel opinion, widahd the adequacy of
a remedy to be lacking for two reasons: first, liseaunder the unique
circumstances of this class action case, Defendeasot shown that Peru would
offer more than nominal damages; second, thatigieda court had failed to
conclude that Amazon Watch was entitled to any tgmen both instances, the
panel properly faulted the district court for fadito consider the evidence or

address the issue.

! Defendants argue that it is not for this Courtiebthe district court what
conclusions to draw from expert testimony, corgeptdinting out that Dr.

Osterling did not explicitly endorse the criticiswisthe Peruvian judiciary quoted
in the panel’s opinion. PFR at 8-9. That oveestdhe panel’s opinion, which
found error in the fact that the district court hrad considered the evidence at all.

8
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Contrary to Defendants’ assertion, the panel didind that Peru generally
offers only nominal damages, PFR at 9-10; insteéalind that irthis case— an
environmental health class action — the only evegesuggested that
compensatory damages would not be available. dplimt 19468. The
uncontested record evidence referenced by the gapebrts this conclusion, ER
187% the district court also ignored evidence indicgtihat there would be
significant barriers to bringing multiple individuaaims for compensation rather
than a group actionER 182.

Defendants do not even dispute that the distrigttaoverlooked the
adequacy of Amazon Watch’s remedy; instead theypnlahto Judge Rymer’s
suggestion that Defendants’ expert declaratimmd be interpreted to conclude
that Amazon Watch could bring an action “whose diye is the defense of the
environment.” Slip op. at 19489. But nothing e istrict court opinion
supports this contention, which even Defendantenmade. In fact, Amazon
Watch seeks not only environmental remediationaouénd to Defendants’
deceptive practices.

lll.  The panel’s consideration of Amazon Watch as alomestic plaintiff was
not error, and did not affect the outcome.

2 Defendants’ expert agreed that a group environrheldian could not result in
compensation of the PlaintiffsSER 235.

9
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Defendants argue that the panel incorrectly folnadl ieference was due to
Amazon Watch'’s choice of forum because, they cahttdre panel should have
ruled on Amazon Watch'’s standing first and becarsazon Watch is a
“nominal” domestic plaintiff. Neither argumentdsrrect, but neither would
affect the outcome here. Even if Amazon Watchdastlnding or should
otherwise have been ignored, the panel concludadtefendants had not shown
that Peru was an adequate and available forumliféfaintiffs’ claims, not just
Amazon Watch’'s. The panel did not err.

A. Inthe absence of any facts that Amazon Watch s nominal
plaintiff, the panel did not err in affording deference to its choice
of forum.

The panel correctly noted that Amazon Watch had ‘d&ual long standing
involvement in the subject matter of this litigatjoslip op. at 19473-74, and
found that its choice of forum should have beeord#d substantial deference.
Defendants rely oNivendi S.A. v. T-Mobile USA, In&86 F.3d 689, 694-95 (9th
Cir. 2009), which suggested that “eleventh-houor$fto strengthen connections
with the United States allow the district courtéaluce” deference. PFR at 14.
Unlike in Vivendi however, there is neither evidentiary supportandrstrict court

finding in favor of Defendants’ position that Amae@atch was added for tactical

reasons. Vivendiis highly distinguishable; that case consideredmestic

® The same distinction appliesRain v. United Technologies Coy37 F.2d 775
(D.C. Cir. 1980), which Defendants cite, which fdugvidence “in the record that

10
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plaintiff whose only interest in the controversyvween the main European parties
was in bonds acquired after the motion to dismésleen filed, where none of
the parties had any connection to the forum ance rmdithe operative facts
occurred in the forum. Amazon Watch, by contraag engaged in extensive
advocacy efforts on behalf of the Achuar and themmunities since at least
2001— six years prior to the filing of this lawsuit and has expended
considerable money and resources as a result ehDahts’ refusal to take
responsibility for polluting Plaintiffs’ homelandER 36-41, 55.

Defendants also argue that deference should baidimeid due to alleged
forum-shopping, which also depends on facts thatiktrict court did not find
here. Although Defendants rely tmagorri v. United Technologies Cor274
F.3d 65 (2d Cir. 2001) (en banc), that case alstsad courts to be skeptical of
local defendants who move to dismiss for tactieakons.Id. at 75. Consistent
with Iragorri, the panel considered forum shopping, but fourath fwncerns to be
“muted in a case such as this where Plaintiffs’semoforum is both the
defendant’'s home jurisdiction, and a forum withrarsg connection to the subject
matter of the case.” Slip op. at 19474 (citRgvelo Monegro v. Rosal1l F.3d

509, 513-14 (9th Cir. 2000)).

plaintiff may have been made a party preciselyafeat”forum non conveniens
Id. at 797-98.

11
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Finally, Defendants suggest that Amazon Watch shbaldisregarded
because it “adds literally nothing” to this suRFR at 14. No caselaw supports
the view that a plaintiff with valid claims can lgmored if it seeks identical relief
to other plaintiffs; Amazon Watch has a due procigt to litigate its own cask.
Nonetheless, Amazon Watch may be able to seeK tietiethe Achuar Plaintiffs
cannot; for example, Amazon Watch may be betteatet to request prospective
injunctive relief ending deceptive practices. Pamel did not err in declining to
adopt Defendants’ position.

B. The panel was not required to rule on Amazon Watt's standing
before reviewing the district court’s forum non conveniens ruling.

Defendants challenge Amazon Watch’s standing amidhdhat a court may
not deny gorum non conveniensotion before considering standing objections,
although it maygrant such a motion. PFR at 11. This argument is dsadth
Sinochem International Co. Ltd. v. Malaysia Intefonal Shipping Corp.549
U.S. 422 (2007), and with the ordinary rule thabapellate court may permit a
district court to decide questions in the firsttamce.

UnderSinochemfa district court has discretion to respond at otaca

defendant’'dorum non convenier@ea, and need not take up first any other

*Indeed, this right is so strong that, in the cellat estoppel context, due process
prohibits barring the claims of parties who nev@peared in a prior action, even if
“adjudications of the identical issue [] stand sglyaagainst their position.”
Blonder-Tongue Lab. v. Univ. Found02 U.S. 313, 329 (1971).

12
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threshold objection.” 549 U.S. at 425. “The catipoint here, renderingfarum
non conveniendetermination a threshold, nonmerits issue inréevant context,
Is simply this: Resolving Borum non conveniensotion does not entail any
assumption by the court of substantive law-dectppower.” 549 U.S. at 433
(citations and internal quotes omitted). The pa&oetectly noted, “the Supreme
Court inSinochendid not limit its holding to cases where the digtdourt opts
for dismissal” and “did not dictate how districtuzts must respond to such pleas.”
Slip op. at 19472. The panel was allowed to rewissvruling that the district
court actually made — ruling dorum non convenienshile assuming Amazon
Watch’s standing — while remanding to the distdgotirt to address the standing
issue in the first instance.

Defendants’ contrary position makes little sen&ecording to Defendants,
a court may analyz@rum non convenier@ior to standing, but may issue a
ruling only if it decides the issue in favor of dissal. Such a rule would be
inefficient and unnecessarily limit a court’s flbitity by rigidly dictating the
order in which it must resolve issues, includingsth it has already analyzed.

Moreover, since the district court never addressadding, Defendants’

position that the panel was required to addrefgsitcontravenes the ordinary rule

® Contrary to Defendants’ assertion, the panel didstette that it could not address
statutory standing prior to addressing the issderoim non conveniensRather,
the panel simply held that under the circumstawnééisis case, it was proper to
rule onforum non convenier@ior to addressing standing. Slip op. at 19472.

13
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that an appellate court “has discretion to remasdas, even jurisdictional ones,
to the trial court when that court has not hadapportunity to consider the issue
in the first instance.”Salmon Spawning & Recovery Alliance v. United State
Customs & Border Prot550 F.3d 1121, 1134 (Fed. Cir. 2008). Indeectran
bancpanel of this Court recently remanded a casedosicleration of a non-
jurisdictional threshold issue (exhaustion of reras)y] without first addressing the
jurisdictional basis (political question) on whittte district court had dismissed
the case.Sarei v. Rio Tinto, PL(550 F.3d 822, 832-33 (2008). Asiochem

held, there is no requirement that jurisdictiorsalies must be disposed of before
other threshold issues are addressed.

Nor are Defendants correct that standing shoule lh@en decided first
because it is an “easy” question. PFR at 12. dddene of their principal
arguments against standing — that California’s Ur@@mpetition Law (UCL)
requires a “restitution claim,” and Amazon Watcbkia such a claim, PFR at 12
— was recently rejected by the California Supreroar€in Kwikset Corp. v.
Superior Court51 Cal.4th 310, 337 (2011). Defendants haveesatt@andoned
this argument. Kwiksetfurther explains that there is a low thresholddaL
standing and that to show injury, the plaintiff demnly plead that he spent money

that he otherwise would not have spent becaudeeadeéfendant’s conductd. at

¢ SeeDefendants’ Rule 28(j) letter, January 28, 201d¢k2t No. 69.
14
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323. Amazon Watch has alleged that as a resietgndants’ conduct, it “has
lost money or property, and will continue to losenay or property, due to the
frustration of its mission, loss of financial resoes, and diversion of its staff time
to investigate and expose Defendants’ unlawfulamdir practices, hindering
Amazon Watch'’s ability to carry out its missiongbtecting the indigenous
peoples of the Amazon.ER 55. UnderKwikset these allegations are sufficient
for UCL standing; they are also sufficient to efisbArticle 11l standing. See,
e.g, Fair Housing of Marin v. Combh285 F.3d 899, 905 (9th Cir. 2002) (non-
profit organization “has direct standing to suedwse it showed a drain on its
resources from both a diversion of its resourcekfarstration of its mission”).
The standing question is “easy” only if resolveddimazon Watch'’s favor.

IV. The panel applied settled principles in its ana}sis of the private and
public interest factors.

Defendants admit that the panel stated the lawectiyrwith respect to the
private and public interest factor analysis, biguarthat the panel misapplied that
standard. PFR at 15. If this were true, suchreor &ould not meet the threshold
for en bancaeview. Nonetheless, the panel did properly deféhe district
court’s weighing of the evidence on each factoiguind error only where the

district court had failed to consider material @nde. Cf. Ravelo Monegrd@11

15
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F.3d at 511 (noting that a district court abusaesréition orforum non conveniens
by relying on “a clearly erroneous assessment@gtthdence”).

Residence of the partiesDefendants latch onto one statement in which the
panel characterized the claims here differentlynftbe district court, PFR at 15,
but this is not what the panel found to be abussisairetion. The panel correctly
found that the district court had ignored Amazontds status as a local
plaintiff, and held that “with a local defendantpaal plaintiff, and the foreign
plaintiffs willing to travel to the forum they chesthis factor weighs against
dismissing the action in favor of a Peruvian forur8lip op. at 19477. The panel
did not “re-weigh” the district court’s conclusioRfFR at 16, but found that it was
incomplete.

Convenience of the partiesDefendants focus on the cost of a fripmthe
Achuar communitieut the panel correctly found that the distriotict failed to
consider the cost of trigsom California to Peruf the case were dismissed. Slip
op. at 19477.

Evidentiary considerations: The panel applied the same passage from
Piper that Defendants citepmparePFR at 16vith slip op. at 19478, but faulted
the district court for failing to consider witnesswillingness to testify (among
other things). The panel’s ruling is consisterttvather circuitssee Duha v.

Agrium, Inc, 448 F.3d 867, 877 (6th Cir. 2006), and caselamfthis Circuit.

16
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See Lueck v. Sundstrand Co36 F.3d 1137, 1146 (9th Cir. 2001) (holding that
courts should “evaluate the materiality and impactaof the anticipated [evidence
and] witnesses’ testimony and then determine girthccessibility and
convenience to the forum”) (internal quotation nsaoknitted; alterations in
original)). Unlike inLueck it is not the case here that “all the United &tat
evidence” is in the possession of the defenddnat 1147: there is no indication
that the relevant U.S. witnesses, regarding adteglback over 30 years, remain
under Defendants’ control. ltueck moreover, the defendants provided specific
evidence that key withesses were unavailable ifdiegn forum. Id. at 1146.
Enforceability of the judgment: The panel rightly emphasized that the
district court failed to consider enforceabilitytbe judgmenentirely. The panel
found that Defendants’ lack of assets in Peru daggeestions about enforcement
there. Defendants are incorrect that the panerghenforceability of a Peruvian
judgment in the U.S.; it held that Defendants’ taseshowed how difficult the
enforcement process in the U.S. could be. Slimbf9479. Far from
immunizing Plaintiffs to engage in fraud, PFR at the panel concluded that
enforcement of a U.S. judgment in U.S. courts isent@rtain than enforcement of
judgments from Peruvian courts. Slip op. at 1948be panel did not, as
Defendants claim, reverse the district court fdirfg to require Defendants to

waive objections to enforcement.
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Local interest: The panel correctly found that the district cagain
entirely failed to consider Amazon Watch’s inteyéistis undervaluing the
Californian interest in this case. Slip op. at394

Conditions on dismissal:The panel properly held that undkese facts
where there was significant evidence of the ddficies in civil discovery in Peru,
the district court should have addressed discovenglitions; this does not
conflict with other cases declining such conditiomsler different facts. Slip op.
at 19486.

CONCLUSION

Defendants fail to identify any errors, let alon&a- or inter-circuit

conflicts justifyingen banaeview, in the panel’s analysis. Their petitidrosid

be denied.

Dated: March 15, 2011 Respectfully submitted,

By.__s/ Marco Simons

Marco Simons
EARTHRIGHTS INTERNATIONAL
Attorneys for all Plaintiffs
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CERTIFICATE OF COMPLIANCE PURSUANT TO CIRCUIT RULES 35-4
AND 40-1

| certify, pursuant to Ninth Circuit Rules 35-4 a#@h1, that the attached
Response to Defendants-Appellees-Cross-Appell&asstion for Rehearing and
Rehearing En Banc is proportionately spaced, hgsedace of 14 points, and
contains 4,196 words, which is less than the 4y20als permitted by Ninth
Circuit Rule 40-1(a).
Dated: March 15, 2011

/s/ Marco Simons
Marco Simons
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