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L INTRODUCTION

The New Jersey plaintiffs present this separate memorandum in response to arguments
raised in Defendant’s Memorandum in Support of Consolidated Motion to Dismiss Complaints
(“Def’s Mem.”), Dkt. 93, specifically arguments directed at plaintiffs’ state law or Colombian
law claims.

Chiquita raises several objections to these claims, arguing that they are not properly pled
and that they are time-barred. Chiquita argues that plaintiffs have failed to show indirect
liability, but this argument fails for the state law claims for the same reasons that it fails for the
Alien Tort Statute (“ATS™) claims. Chiquita also claims that plaintiffs cannot show negligence,
but the complaint adequately alleges both negligence and negligent hiring or supervision. As for
the statute of limitations arguments, they fail both because the limitations period is tolled under
New Jersey law, and because, at the pleading stage, the Court must accept that longer Colombian
statutes of limitation may be applicable.

II. PLAINTIFFS’ STATE TORT LAW THEORIES ARE PROPERLY PLED.

A. Plaintiffs’ Theories of Indirect Liability Are Equally Viable Under State
Law.

Plaintiffs’ theories for aiding and abetting liability and conspiracy under state law are as
viable as those same theories under the ATS, for the reasons discussed in the main brief. See Pls’
Consolidated Opp’n at pp. 38-53. Indeed, Chiquita acknowledges that aiding and abetting and
conspiracy liability under New Jersey law are equivalent to those doctrines under the ATS.
Def’s Mem. at 68 & n.64; see Podias v. Mairs, 926 A.2d 859, 867 (N.J. Super. Ct. App. Div.
2007) (following Restatement (Second) of Torts § 876(b) for the elements of aiding and
abetting); id. (citing Halberstam v. Welch, 705 F.2d 472 (D.C. Cir. 1983), for the elements of

conspiracy); ¢f. Cabello v. Fernandez-Larios, 402 F.3d 1148, 1159 (11th Cir. 2005) (ATS case
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also relying on Halberstam for conspiracy). As for agency, Chiquita similarly concedes that
plaintiffs need only show that there was an agency relationship between Chiquita and the
Autodefensas Unidas de Colombia (“AUC") and that the AUC’s acts were done within the scope
of authority. Def’s Mem. at 68-69. Again, these are the same elements discussed above in the
context of liability under the ATS. See Pls.” Consolidated Opp’n at pp. 53-54.

| B. Plaintiffs Have Sufficiently Pled Negligence and Negligent Hiring.

With respect to negligent hiring or supervision, Chiquita claims that plaintiffs cannot
show that Chiquita “hired” the AUC. To the contrary, the same allegations for agency liability
establish that Chiquita hired the AUC; furthermore, negligent hiring is broader than agency
liability, because it extends to torts outside the scope of employment. Di Cosala v. Kay, 450
A.2d 508, 515 (N.J. 1982). Furthermore, the doctrine extends to independent contractors, not
simply employees, in at least two circumstances: where the defendant hires an incompetent
contractor to do work that poses a risk of physical harm, see Restatement (Second) of Torts §
411, or where the defendant hires any contractor to do work that poses “a peculiar risk of
physical harm,” id. § 416; see also Mavrikidis v. Petullo, 707 A.2d 977, 986, 989 (N.J. 1998).
There can be little doubt that the AUC was both incompetent to perform any services, and that its
work necessarily involved extreme risks of harm.

Chiquita also argues that plaintiffs cannot prevail on a negligence theory because they
cannot show that Chiquita owed them a duty of care, asserting that plaintiffs need to show that
Chiquita was responsible for bringing the victims into contact with the AUC. Def’s Mem. at 70.

That is certainly not the law in New J ersey;1 duty of care requires only that plaintiffs demonstrate

' The only New Jersey case cited by defendant for this proposition, Marcinkiewicz v. Marrero,

870 A.2d 753 (N.J. Super. Ct. App. Div. 2005), does not remotely support it. Marcinkiewicz
2
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that there was a foreseeable risk of harm, and that “imposing a duty is fair.” Olive v. Owens-
Illinois, Inc., 895 A.2d 1143, 1148-49 (N.J. 2006); see also Carvalho v. Toll Bros. &
Developers, 675 A.2d 209, 212 (N.J. 1996). In this context, foreseeability “refers to . . . ‘the risk
reasonably within the range of apprehension of injury to another person.”” Clohesy v. Food
Circus Supermarkets, Inc., 694 A.2d 1017, 1021 (N.J. 1997) (finding that a supermarket owner
had duty of care to provide security to customers in parking lot). The duty analysis includes
factors such as “the relationship between [the parties], the nature of the risk, and the ability and
the opportunity to exercise care’”—all of which are subsumed within the question of
foreseeability, Carvalho, 675 A.2d at 212—as well as “the public interest in the proposed
solution.’” Id.

Contrary to Chiquita’s assertions, plaintiffs do not contend that Chiquita owed a duty to
all of Colombia. Def’s Mem. at 71. Chiquita owed a duty of reasonable care to those persons
who Chiquita knew were living in the operations area of the AUC and were regular targets of the
AUC, because harm to them was foreseeable, and because there is a strong public interest in
preventing sponsorship of paramilitary violence. The foreseeability of the harm is demonstrated
by Chiquita’s knowledge of the AUC’s activities and the violent, paramilitary nature of the
AUC. Doel, et al. v. Chiquita Brands Int'lL, Inc., No. 9:08-cv-80421-KAM, Dkt. No. 2 Attach.
2 (5.D. Fla. Apr. 21, 2008)'(“N..'F . Compl.”) 9 33. Chiquita knew or should have known that the
AUC was designated by the U.S. government as a violent terrorist organization. /d. § 34.
Chiquita consulted with outside counsel regarding their relationship with the AUC, and counsel
informed Chiquita that it was in violation of the law. Id. § 35. Chiquita pled guilty to 'engaging

in transactions with a global terrorist organization. Id. {37, Chiquita facilitated illegal arms

holds that duty is based on foreseeability of harm, the defendant’s responsibility for creating
the risk and ability to prevent the harm, and fairness. Id. at 756~-37.



Case 0:08-md-01916-KAM  Document 109  Entered on FLSD Docket 08/19/2008 Page 8 of 22

transfers to the AUC. Id 99 38-43. It is simply inconceivable that Chiquita was unable to
comprehend “the risk reasonably within the range of apprehension” of the injuries that plaintiffs,
living and working in AUC territory, would suffer.
C. Plaintiffs’ Wrongful Death and Loss of Consortium Claims Are Viable.
Chiquita’s argumént that plaintiffs” wrongful death and loss of consortium claims should
be dismissed is predicated entirely on the assumption that plaintiffs have not alleged that
“Chiquita is responsible for some underlying tortious conduct.” Def’s Mem. at 71. While there
is no dispute that wrongful death claims are founded on other tosts, the above discussion
establishes the viability of those other tort theories, including assault and battery, such that
plaintiffs’ wrongful death and loss of consortium claims are also viable.
II. PLAINTIFFS’ STATE-LAW CLAIMS ARE TIMELY.

A. Statutes of Limitations Are Equitably Tolled Due to the Conflict in
Colombia.

The statutes of limitations for all plaintiffs’ claims are equitably tolled on the basis that
they have been living in an active civil conflict zone in Colombia, and have been unable to bring
suit for fear of reprisal.

“The doctrine of equitable tolling allows a court to toll the statute of limitations until such
a time that the court determines would have been fair for the statute of limitations to begin
running on the plaintiff’s claims.” Arce v. Garcia, 434 F.3d 1254, 1261 (11th Cir. 2006); see also
51 Am. Jur. 2d Limitation of Actions § 174. New Jersey recognizes that equitable tolling applies
when “extraordinary” circumstances have prevented the plaintiffs from exercising their rights.
See, e.g., Binder v. Price Waterhouse & Co., L.L.P., 923 A.2d 293, 298 (N.J. Super. Ct. App.

Div. 2007) (internal punctuation omitted).
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In Arce, the Eleventh Circuit determined that such circumstances were present where
there had been a “brutal civil war” in plaintiffs’ home country, El Salvador, and “plaintiffs
legitimately feared that their family members and friends remaining in El Salvador would be
subject to harsh reprisals and the same brutalities that the plaintiffs suffered,” because the
perpetrators of the abuses remained in power. 434 F.3d at 1263, The same situation applies
here; plaintiffs have been residing in an area of Colombia that, until recently, was an active
conflict zone, in which they would have faced (and, indeed, may still face) reprisals for
challenging the acts of the AUC, and in which the AUC was still committing acts of terrorism.
E.g., N.J. Compl. {§ 70-72. On these allegations, equitable tolling is proper.

B. Statutes of Limitations Are Tolled Due to Chiquita’s Concealment of Its
Actions.

In addition to equitable tolling on the basis. of the civil contlict in Colombia, as argued in
plaintiffs’ main brief, the New Jersey plaintiffs’ claims are also entitled to equitable tolling under
New Jersey law because Chiquita concealed its role in financing the AUC until recently.
Because 1) plaintiffs were unaware of the identity of Chiquita and its role in financing,
supporting, and employing the AUC; 2) Chiquita failed to disclose its role in causing plaintiffs’
injuries; and 3) Chiquita actively concealed its role in causing plaintiffs’ injuries, equitable
tolling applies.

Plaintiffs became aware of Chiquita’s role in causing their injuries only in March 2007,
when Chiquita pled guilty to engaging in transactions with a terrorist organization, the AUC.

N.J. Compl. §37. Plaintiffs thereafter promptly filed suit. Prior to this time, Chiquita had not
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publicly disclosed that it was financing the AUC during the period in which the decedents were
killed.?

Equitable tolling is proper in order to mitigate a “harsh and unjust impact of [} limitations
provisions” and to prevent a defendant from benefitting from his or her own misconduct.
Bernoskie v. Zarisnsky, 781 A.2d 52, 55-57 (N.J. Super. Ct. App. Div. 2001) (holding that “a
murderer who escapes detection and apprehension has no equitable claim to the repose from the
threat of litigation that statutes of limitations are designed to provide™); Dunn v. Borough of
Mountainside, 693 A.2d 1248, 1258 (N.J. Super. Ct. App. Div. 1997) (“Those who may benefit
from a statute of limitations can have no part in preventing a potential claimant from learning
their identity.””). In Bernoskie, the plaintiff brought a claim for wrongful death, as well as a
survivorship action, forty years after the murder of her husband because she had been unable to
obtain the identity of the defendant until that time. 781 A.2d at 54-55. Similarly, in Dunn, the
plaintiff brought a personal injury suit after the expiry of the statute of limitations because the
defendant had kept his identity hidden. 693 A.2d at 125152, 1258-59.

Until March 2007, plaintiffs, like those in Bernoskie and Dunn, were unaware of the
identify of defendants. It was only when Chiquita pled guilty, and disclosed that it had been
financing the AUC during the period when the decedents were killed, that plaintiffs learned of

Chiquita’s role. N.J. Compl. § 37. Moreover, Chiquita failed to disclose and actively concealed

*  Plaintiffs® complaint does not indicate that they had any knowledge of Chiquita’s role during

this time period until the plea agreement was announced in March 2007. See N.J. Compl.

q 37. To the extent that the Court finds that plaintiffs need to specifically allege that they had
no knowledge of Chiquita’s specific actions prior to this, plaintiffs seek the opportunity to
amend their complaint to do so; plaintiffs are still entitled to amend their complaint by right.
See Fed. R. Civ. P. 15(a)(1)}(A) (allowing amendment as a matter of course before a
responsive pleading is served); Williams v. Board of Regents of the Univ. Sys. of Georgia,
477 F.3d 1282, 1291 (11th Cir. 2007) (holding that “a motion to dismiss is not a responsive
pleading™).
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its role in causing plaintiffs’ injuries, In 2003, Chiquita consulted outside counsel, evidence that
Chiquita feared negative repercussions and wished to act strategically. Ignoring the advice of
counsel who told them that their actions were illegal, Chiquita continued to pay the AUC. N.J.
Compl. § 35. Despite seeking advice from outside counsel, Chiquita did not publicly disclose its
role in causing plaintiffs’ injuries. Later in 2003, Chiquita disclosed its role in causing plaintiffs’
injuries to the Department of Justice, but continued to conceal vital information from plaintiffs
and the general public. N.J. Compl. §36. For several years, Chiquita actively concealed its
involvement in the illegal transfer of arms to the AUC. N.J. Compl. I 38-43. This transfer of
arms was a substantial factor in causing plaintiffs’ injuries, as it directly strengthened and
supported the AUC, as well as the relationship between Chiquita and the AUC,

If Chiquita had publicly disclosed its payments to the AUC from the beginning,
Chiquita’s statute of limitations argument might hold water. Under the circumstances alleged,
however, tolling is required.

C. Longer Colombian Statutes of Limitations May Apply.

Chiquita dismisses the possibility that Colombian statutes of limitation may apply to the
non-ATS claims in these actions. In general, a choice-of-law analysis is fact-dependent and
therefore premature at the motion to dismiss stage. See, e.g., In re ConAgra Peanut Butter
Prods. Liab. Litig., No. 1:.07-md-1845, 2008 WL 2132233, at *1 (N.D. Ga. May 21, 2008); Wai
v. Rainbow Holdings, 350 F. Supp. 2d 1019, 1022 (S.D. Fla. 2004); see also Brennan v. Nat’l
Tel. Directory Corp., 850 F. Supp. 331, 340 (E.D. Pa. 1994) (noting that, at the motion to
dismiss stage, a plaintiff may properly plead domestic and foreign law in the alternative without
making an election). Even if the Court decides that plaintiffs’ claims are not timely under New

Jersey law, it should not dismiss at this stage because the claims are undoubtedly timely under
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Colombian law. See, e.g., Warriner v. Stanton, Civ. A. No. 03-2211, 2005 WL 1397015, at *1-2
(D.N.J. June 14, 2005) (noting that, in case where statute of limitations analysis turned on choice
of law, motion to dismiss had been denied in favor of raising the issue on summary judgment).

Chiquita intimates that Colombian law is inapplicable because New Jersey would not
apply a foreign statute of limitations even if the substantive cause of action arises under foreign
law. Def’s Mem. at 72 n.72. Defendants misstate the rule. The traditional rule is that the forum
applies its own statutes of limitation to limit common-law claims, because the limitation is
“procedural” in that case, but will apply foreign statutes of limitation to rights created by statute,
because then the limitation is “substantive.” See, e.g., Marshall v. Geo. M. Brewster & Son, Inc.,
180 A.2d 129, 131-32 (N.J. 1962). Thus, LaFage v. Jani, 766 A.2d 1066 (N.J. 2001), held that
the forum’s limitations period applies to fbreign wrongful death claims where such claims are
common-law claims (even if codified by statute). See id. at 1069. Under this rule, Colombia’s
statutes of limitations apply because there are no common-law claims in Colombia, a civil law
country in which claims are governed by codes. E.g., Piamba Cortes v. Am. Airlines, Inc., 177
F.3d 1272, 1299 (11th Cir. 1999). But New Jersey has also “discarded the mechanical rule that
the statute of limitations of the forum must be employed in every suit on a foreign cause of
action,” instead using a multifactor test to determine which limitations period applies. See, e.g.,
Washington v. Sys. Maint. Corp., 616 A.2d 1352, 1356 (N.J. Super. Ct. 1992). Application of
this test is premature; at this stage the possibility that Colombian statutes of limitation will apply
cannot be rejected.

Under Colombian law, where a civil action arises from criminal acts, the criminal statute
of limitations prescribes the civil limitations period. See Régimen Penal Colombiano

[Colombian Penal Code] § 0923, art, 98 (attached hereto as Exhibit A Part 1, with English
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translation and Declaration of Karen Brandow). For disappearance and torture, this period is 30
years; for killings, this period is 20 years. See Régimen Penal Colombiano [Colombian Penal
Code] § 1121, art. 83 (Ex. A Part 1). Since all of the claims here arise out of torture,
disappearance, or killings, the relevant limitations period is at least 20 years. Although it is
premature for this Court to actually decide whether Colombian law applies here-—and plaintiffs
are not making an election of law at the moment—the claims cannot be dismissed on timeliness
grounds even if they are untimely under New Jersey law, because they are all are plainly timely
under Colombian law.

IV. SHOULD THIS COURT FIND THAT PLAINTIFFS HAVE INCORRECTLY
PLED ANY OF THEIR STATE LAW CLAIMS, PLAINTIFFS SEEK LEAVE TO
AMEND THEIR COMPLAINT TO CORRECT ANY DEFICIENCIES IN THEIR
PLEADING.

In the event that this Court finds that plaintiffs have not properly pled their state law
claims, plaintiffs hereby seek leave to amend their complaint to correct any deficiencies in their
pleading and to allege additional facts in support of tﬁeir theories of liability. “[L.]eave to amend
should be liberally granted when necessary in the interests of justice.” Jennings v. BIC Corp.,
181 F.3d 1250, 1258 (11th Cir. 1999). Here, the interests of justice require that plaintiffs should
not be precluded from bringing their claims before the court where amendment would easily cure
any deficiencies in the pleading. “[Ulnless a substantial reason exists to deny leave to amend, the
discretion of the district court is not broad enough to permit denial.” Florida Power & Light Co.
v, Allis Chalmers Corp., 85 F.3d 1514, 1520 (11th Cir. 1996) (quoting Shipner v. Eastern Air
Lines, Inc., 868 F.2d 401, 407 (11th Cir. 1989). There is no substantial reason to deny plaintiffs
leave to amend in this case. Accordingly, should this court find that plaintiffs have incorrectly
pled any of their state law claims, it should grant plaintiffs leave to amend their complaint to

correct any deficiencies in their pleading.
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| Fax: (202) 662-6291

Sidney A. Stubbs (Fla. Bar No. 095596)
Robert W. Wilkins

{Fla. Bar No. 578721)

Christopher S. Rapp

(Fla. Bar No. 0863211)
rwilkins@jones-foster.com

JONES, FOSTER, JOHNSTON &
STUBRBS, P.A.,

505 South Flagler Drive, Suite 1100
West Palm Beach, Florida 33401
Telephone: (561) 659-3000

Fax; (561)650-0412

Special Litigation
Committee of the
Board of Directors of
Chiquita Brands
International, Inc.

William G. McGuinness
william.mecguinpess@friedfrani.com
David B. iennes
david.hennes@friedfrank.com
Rachel L. Braunstein
rachel.braanstein@friedfrank.com
Dianna W, Lamb
dianna.lamb@friedfrank.com
FRIED, FRANK, HARRIS,
SHRIVER & JACOBSON LLP
One New York Plaza

New York, New York 10004
Telephone: (212) 859-8000

Fax: (212) 859-4060

i Joseph A, DeMaria

- jad@tewlaw.com

| Matias R. Dorta

- mrd@tewlaw.com

i TEW CARDENAS LLP

i Four Seasons Tower, 15th Floor
i 1441 Brickell Avenue

i Miami, Florida 33131-3407

i Telephone: (305) 536-1112

- Fax: (305) 536-1116

Page 17 of 22




Case 0:08-md-01916-KAM  Document 109

Entered on FLSD Docket 08/19/2008

Page 18 of 22

PARTY/PARTILES

COUNSEL

City of Philadelphia
Public Employees
Retirement System

Stewart .. Cohen
seohen(@cprlaw.com

Harry M. Roth
hroth@cpriaw.com

COHEN, PLACITELLA & ROTH
P.C,

Two Commerce Square, Suite 2900
2001 Market Street

Philadelphia, PA 19103
Telephone: (215) 567-3500

Fax: (215) 567-6019

! Seth D. Rigrodsky

i sdr@rigrodskylong.com

i Brian D. Long

| bdl@rigrodskylong.com

' RIGRODSKY & LONG, P.A.

i 919 North Market Street, Suite 980
! Wilmington, DE 19801
 Telephone: (302) 295-5310

i Fax: (302) 654-7530

i
{
i

Sheet Metal Workers
Local #218(8) Pension
Fund

Jonathan W. Cuneo

JonC@ cuneolaw.com

Michael G. Lenett
mikel@cuneolaw.com

CUNEO GILBERT & LaDUCA LLP
507 C Street, N.E.

Washington, DC 20002

Telephone: (202) 789-3960

Fax: (202) 789-1813

. William K. Cavanagh

¢ bill@cavanagh-ohara.com
| CAVANAGH & O’HARA
i 407 East Adams Street

! Springfield, IL 62701

i Telephone: (217) 544-1771
{ Fax: (217) 544-9894

Henry Taylor

Eric L. Zagar
ezagar@sbtklaw.com
Alison K. Clark
aclark@sbtklaw.com
Robin Winchester
rwinchester@sbtklaw.com
SCHIFFRIN BARROWAY TOPAZ
& KESSLER, LLP

280 King of Prussia Road
Radnor, PA 19087
Telephone: (610) 667-7706
Fax: (610) 667-7056

Hawaii Annuity Trust
Fund for Operating
Engineers

Arthur C. Leahy
ArtL@csgrr.com

Patrick J. Coughlin
patc(@csgrr.com

Amber L. Eck
AmberE@csgry.com

Mary K. Blasy
maryb@csgrr.com

Julie Wilber
jwilber@esgrr.com
COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP
655 W, Broadway # 1900

San Diego, CA 92101
Telephone: (619) 231-1058 .. - -
Fax: (619)231-7423

| David J. George

| DGeorge@csgrr.com

| Bobby Robbins

; rrobbins@csgrr.com

: Kathleen Barber

! kbarber@esgrr.com

| COUGHLIN STOIA GELLER
{ RUDMAN & ROBBINS LLP
! 120 East Palmetto Park Road, Suite 500
| Boca Raton, FL. 33432

i Telephone: (561) 750-3000

| Fax: (561) 750-3364
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PARTY/PARTIES

‘COUNSEL

Roger M. Adelman
radelman@erols.com

LAW OFFICES OF ROGER M.
ADELMAN

1160 Connecticut Ave,, NW, Suite 730

Washington, DC 20036
Telephone: (202) §22-0600
Fax: (202) 822-6722

- John P. Pierce

. john.pierce@thepiercelawgroup.com
' THE PIERCE LAW GROUP

! 4641 Montgomery Avenue, Suite 500
i Bethesda, MD 20814

: Telephone: (301) 6574433

. Fax: (301) 657-1433

Morten Arntzen,
Jeffrey D. Benjamin,
Robert W. Fisher,
Durk 1. Jager,

Rohit Manocha,
Jaime Serra,

Steven P. Stanbrook,
Gregory Thomas,
William W. Verity,
and Oliver Waddeil

Jeffrey B, Maletta

Jeffrey. Maletta@kIgates.com
Jonathan D. Borrowman
jen.borrowman@klgates.com

KIRKPATRICK & LOCKHART

PRESTON GATES ELLIS LLP
1601 K Street, NW
Washington, DC 20006-1600
Telephone: (202) 778-9000

Fax: (202) 778-9100

! Daniel A. Casey

I dan.casey@kligates.com

i KIRKPATRICK & LOCKHART

: PRESTON GATES ELLIS LLP

| Wachovia Financial Center, Suite 3900
' 200 South Biscayne Boulevard

! Miami, Florida 33131-2399

| Telephone: (305) 539-3324

Fax: (305) 358-7095

{
f
|

Cyrus F. Freidheim,
Robert F. Kistinger,
Warren J. Ligan, Carl
H. Lindner, Keith E.
Lindner, Robert W,
Olson, James B. Riley,
Fred J. Runk,

William A. Tsacalis,
Steven G. Warshaw,
and Jeffery M, Zalla

Robert S. Litt
Robert_Litt@aporter.com
Elissa Preheim
elissa.preheim@aporter.com
Brian D. Greer
Brian_Greer@aporter.com
ARNOLD & PORTER LLP
558 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: (202) 942-5G00
Fax: (202) 942-5999

| Rene D. Harrod

f rharrod@bergersingerman.com

| BERGER SINGERMAN, P.A,

i 350 East Las Olas Boulevard, Suite 1000
‘ Fort Lauderdale, FL. 33301

| Telephone: (954) 525-9900

| Fax: (954) 523-2872

Roderick M. Hills

Robert Stern

RStern@OM M.com
O’'MELVENY & MYERS LLP
1625 Eye Street, NW
Washington, DC 20006
Telephone: (202) 383-5300
Fax: (202) 383-5414

John W. Braukman I

Eli R. Mattioli
emattioli@thelen.com
Hermann Ferre
hferre@thelen.com .
THELEN REID BROWN
RAYSMAN & STEINER LLP
875 Third Avenue

New York, NY 19022
Telephone: (212) 603-2000
Fax: (212)603-2001
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and Clare M. Hasler

Howard W. Barker, Jr.

Alan G. Greer

{Fla. Bar No, 123294)
agreer@richmangreer.com
Mark A. Romance

(Fla. Bar No. 021520)
mromance@richmangreer.com
RICHMAN GREER, P.A,
Miami Center, Suite 1000

201 South Biscayne Boulevard
Miami, FL. 33131

Telephone: (365) 373-4000
Fax: (365) 373-4099

COUNSEL

Carrizosa, et al.
(Case No., 07-cv-

William J. Wichmann
(Fia. Bar No, 313270)

723 Ocean Front Walk
Venice, CA 90210
Telephone: (310) 396-0731
Fax: (318) 399-7046

60821) wjw@conradsherer.com
CONRAD & SCHERER, LLP
633 South Federal Highway, 8th
Floor
P.O. Box 14723
Fort Lauderdale, F1. 33302
Telephone: (954) 462-5500
Fax: (954) 463-9244

JUAN/JUANA DOES | Jonathan C. Reiter Ronald S. Guralnick

1-619 jerlaw@hotmail.com (Fla. Bar No. 111476)

(Case No. 9:08-cv- LAW FIRM OF JONATHAN C, rgacquit@bellsouth.net

80480) REITER RONALD GURALNICK, P.A,
350 Fifth Avenue, Suite 2811 Bank of America Tower at International
New York, New York 10118 Place
Telephone: {212) 736-0979 100 S.E. 24 Street, Suite 3300
Fax: (212) 268-5297 Miami, Florida 33131

Telephone: (305) 373-0066
Fax: (305) 373-1387

John Doe 1-8 Paut L. Hoffman i Judith Brown Chomsky

{Case No. 9:08-cv- hoffpaul@aol.com - jchomsky@igc.org

80421) SCHONBURN, DESIMONE, : LAW OFFICES OF JUDITH BROWN
SEPLOW, HARRIS & HOFFMAN | CHOMSKY
LLrP . Post Office Box 29726

| Elkins Park, PA 19027
' Telephone: (215) 782-8367
| Fax: (202) 782-8368
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" COUNSEL =~ .77

Agnieszka M. Frysziman
afryzman(@cmht.com
Benjamin D. Brown
bbrown@emht.com
Molly McOwen
COHEN, MILSTEIN, HAUSFELD &
TOLL, PL.L.C.

1100 New York Ave,, N.W.

West Tower, Suite 300

Washington, D.C. 20005-3%64
Telephone: (202) 408-4600

Fax: (202) 408-4634

| **For any papers not filed using the

Court’s ECF system, service will be
effected by serving such papers on
Cohen, Milstein.

John De Leon
ideleon(@chavez-deleon.com
LAW OFFICES OF CHAVEZ-
DELEON

5975 Sunset Dr., Suite 605
South Miami, FI. 33143
Telephone: (305) 740-5347
Fax: (305) 740-5348

i

i
¢
i
i
{
i
|

'
i
|

Arturo Carrillo
acarillo@law.gwu.edu
COLOMBIAN INSTITUTE OF
INTERNATIONAL LAW

5425 Connecticut Ave.,, N.W,, #219
Washington, D.C. 20015

i Telephone: (202)365-7260

Richard Herz

rick@earthrights.org

Marco Simons
marco@earthrights.org
EARTHRIGHTS INTERNATIONAL
1612 K Street N.W., Suite 401
Washington, D.C. 20006

. Telephone: (202) 466-5188
- Fax: (202) 466-5189

Jane/John Does 1-144
(Case No. 9:08-cv-
80463)

Paul Wolf
paulwolf@icdc.com

P.O. Box 11244

Washington, D.C. 20008-1244
Telephone: (202) 674-9653
Fax. {202) 364-6188

Terry Collingsworth
te@conradscherer.com
CONRAD & SCHERER

: 731 Eighth Street, SE
¢ Washington, DC 20003
. Telephone: (202) 543-4001

Fax: (202) 527-7990

Jose Leonardo Lopez
Valencia et al.

{Case No. 08-cv-
80508)

James K. Green

(Fla. Bar No. 229466)
jameskgreen@bellsouth.net
JAMES K. GREEN, P.A.
Esperanté, Suite 1650

222 Lakeview Avenue

West Palm Beach, FL. 33461
Telephone: (561) 65%-2029
Fax: (561) 655-1357

Jack Scarola (Fla. Bar No. 169440)
jsx@searcylaw.com
mep@searcylaw.com

' William B. King (Fla. Bar No. 181773)

- wbk@searceylaw.com

i David Sales

: SEARCY DENNEY SCAROLA
: BARNHART & SHIPLEY, P.A.
t 2139 Palm Beach Lakes Blvd.

" P.O. Drawer 3626

| West Palm Beach, FL 33402

. Telephone: (561) 686-6300

| Fax: (561) 478-0754
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.. .COUNSEL

Tania Julin et al.
{Case No. (8-cv-
20641)

Steven M, Steingard
ssteingard@kohnswift.com
Neil L. Glazer
nglazer@kohnswift.com
Stephen H. Schwariz
sschwartz@kohnswift.com
KOHN, SWIFT, & GRAF, P.C.
One South Broad Street, Suite 2100
Philadelphia, PA 19107
Telephone: (215) 238-1700

Fax: (215)238-1968

Gary M. Osen
gmo{osen.us

Joshua D, Glatter
jdg@osen.us

Aaron A, Schlanger
as(@osen.us

Peter Raven-Hansen, of counsel
pravenhansen@gmail.com
Samuel Meirowitz
smi{@osen.us

OSEN LLC

700 Kinderkamack Road
Oradell, NJ 07649
Telephone: (201) 265-6400
Fax: (201) 265-0303

Beth J. Kushner
bkushner@vonbriesen.com

VON BRIESEN & ROPER, S.C.

411 Fast Wisconsin Avenue, Suite 700
Milwaukee, WI 53202

Telephone: (414) 287-1373

1
J
i
1
|
l

l Robert C. Josefsberg

| (Fla. Bar No. 040856)

| rjosefsberg@podhurst.com
' Ramon A. Rasco

| (Fla. Bar No, 0617334)

‘ rrasco@podhurst.com

{ PODHURST ORSECK, P .A.

| 25 West Flagler Street, Suite 800
. Miami, FL 33130

¢ Telephone: (305) 358-2800

| Fax: (305) 358-2382

| Gregory P. Hansel

,f (Fla. Bar No. 607101)

: ghansel@preti.com

- Jeffrey T. Edwards

| jedwards@preti.com

i Carrie M. Logan

| clogan@preti.com

PRETI, FLAHERTY, BELIVEAU &
i PACHIOS LLP

| One City Center

| P.O. Box 9546

[ Portland, ME 04112-9546
! Telephone: (207) 791-3000
| Fax: (207) 791-3111

Fax: (414) 276-6281
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

NO. 08-01916-MD-MARRA/JOHNSON

IN RE: CHIQUITA BRANDS
INTERNATIONAL, INC., ALIEN

TORT STATUTE AND SHAREHOLDER
DERIVATIVE LITIGATION

This Document Relates To:

ATS ACTIONS

NO. 08-80421-CV-MARRA/JOHNSON

JOHN DOE 1 et al. v. CHIQUITA BRANDS
INTERNATIONAL, INC,, et al.
' /

DECLARATION OF KAREN BRANDOW

1, Karen Brandow, declare as follows;
I. ITworkasa freeiance translator from Spanish to English. My address is 32
Water St. Apt. B, Shelburne Falls, MA 01370, The facts stated herein are based on my personal
knowledge, except where otherwise noted. If called upon to do so I could and would
competently testify thereto.
2. My qualifications to do this translation work include the following:
» A doctoral degree in education from the University of Massachusetts, February 1986.
¢ Eight years living and working in Spanish speaking countries in Latin America.
¢ A member of a professional association, The Translators and Interpreters Guild, for 13
years.
e A member of the Guild's referral services for 10 years, certified as Spanish to English
translator and interpreter.

» A Legal Interpreting and Translating course at the Univessity of Massachusetts, Fall,
1998.
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e Seventeen years of work as a Spanish interpreter and translatot, including work on
environmental issues, indigenous issues, labor issues and human rights issues.

3. I was asked by EarthRights International to translate documents from Spanish into
English for the lawsuit JOHN DOE 1 et. al. v. CHIQUITA BRANDS INTERNATIONAL, INC,,
et. al., NO. 08-80421-CV-MARRA/JOHNSON. I translated excerpts from two documents and
submitted the English translations to EarthRights International,

4, The first document is the Colombian Civil Code. I translated Article 2358 of this
document.

5. The second document is the Colombian Criminal Code. I translated Articles 83, 98 and
103 of this document,

6. The above translations, as | submitted them to EarthRights International, are accurate to

the best of my knowledge and ability.

I declare under penalty of perjury under the laws of the United States and the State of

Florida that the foregoing is true and correct.

Signed this 14™ day of August, 2008, in Plymouth, Massachusetts.

L / y e
/75(/( . )ﬂ&wﬁui

Karen Brandow
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COLOMBIAN CRIMINAL CODE

[§0923] ART. 83 Prescription period of criminal proceedings. Criminal proceedings shall
be prescribed in a period equal to the maximum penalty established by law if it involves
imprisonment, but shall never be less than five (5) years, nor exceed twenty (20), with the
exception of the stipulations in the following section of this article.

The prescription period for punishable acts of genocide, forced disappearance, torture and
forced dispiacement shall be thirty (30) years.

In the case of punishable actions that do not involve a penalty of imprisonment, the criminal
proceeding shall be prescribed in five (5) years.

To this end, any significant grounds that operate to modify punishment shall be taken into
- account.

In the case of a public servant who, in the performance of his duties, of his position or on the
occasion of said duties or position carries out a punishable act or participates in one, the period
of prescription shall increase by one third.

The period of prescription shall also be increased by half when the punishable action was
initiated or perpetrated abroad.

In ali cases, when the period of prescription is increased, it shall not exceed the established
maximum limit. (§0953, 9386)

[{§1121] ART. 98. Prescription. Civil proceedings that originate from punishable actions, when
exercised within a criminal proceeding, prescribe, in relation to those who are criminally
responsible, in a period equal to the prescription of the respective criminal proceeding. in all
other cases, the norms pertinent to civil legislation shall be applied.

[§1201] ART. 103. Homicide. A person who kills another person shall incur a prison sentence
of thirteen (13) to twenty-five (25) years. (§0405, 0409)

COLOMBIAN CIVIL CODE

[§11803] ART. 2358. Proceedings regarding compensation for damages resulting from a crime
or from negligence, that may be initiated against those who are punishable for that crime or
negligence, are prescribed within the periods established in the Criminal Code for the
prescription of the principal penalty.

Proceedings regarding compensation for damages that may be initiated against responsible
third parties, in accordance with the stipulations of this chapter, are prescribed in three years,
starting from the perpetration of the act. (§13047)
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[§ 088} L. 41887,

ART. 5¢.—CQuieney s¢ eneuentren prividos de 1§ Hberied ot mo-
manto da concadaregias induto, serdn lbarades unz vaz sk produe-
¢ IR resolucion que a8 Io ordene,

El tréitila det induio serd sustanciade con pretacidn para lo cuat
48 poepondra coalquier asuntd de naturaiaze diferents; Saivo &l da
habews corpus ¥ ta fylete,

ROTA; El arliculo 17 de fa Loy 782 de 2002 prorrogd por o} énmino
do cuatro (4) afios H vigencia dal prasents antfcule.

[ o91e] L 4187,

ART. 680.—Modificedo, L. 79272002, art. 24, Se podrdn conceder
inmblén, $egin procede, de acuerdo oon elestado dul respectivo pro-
tase penal, id easacien de procedimianto, i tesolocidn de pro¢iusion
de Iz instruccldn o 1y rosslucldn nnibltorld, a qulenas contiesen y
hayan sido ¢ tueren enuntiados o provesados por hechas constitu.
thvos de los dsiltos 4 que s¢ reflere este ftulp v no hayan side adn
condenados mediante sontenciu ajenulorisda,

Para eslos ofecios. s8 tramitard 1a solivitzd de acuerdo con fos ar-
fleulos sntariores y. una vez veriticados 10s requisitos, &f Miniaterfo
do Juslicia y del Deracho romitird 13 soliciiud al tribwnal correspos-
disnte, 0 8 la Dlrecoign do Fiscaile ante la tust se adelante al frimite,
quienes dobersn emdir de pluno, fa providenciu que desida fa ros-
pectiva solicitid, 8n tos términas legales y obsarvande sl principlo de
coleridad,

81 ta persona 38 eacuentry privada de |a liberlad, lay citades au-
toridades debaran dav tramite preferancial & las solicitudes de te-
neliclos jyridices, y en fa providencia en fa cual e concedn in paticion
da preciusidn de fa wstruceion q Iz cesacion de procedimienic, de-
berd ravocarse & duso de detencién del beneficiaria, cancelarsa s
érdones de gaptura nn gy contra y ordenar oficias a los arganismos
compatantes,

£ Sula Penat del Telbunad tespectivo deberd resotver dentro de oy
(ros {3) meses siguibales, eontadus a partir def din siguiente al regi.
b 48l expediente. Este termino a3 improrogable.

HOTA: £1 artfeulo 1 de tn Ley 782 de 2002 ptorrogh por ef termine
de tuatro (4) afias1s Agencia del presents articwlo..

§0917] 1. 41087,

ART, 8,106 pro:8sns QUe cursen Sontia 1as persenas & quienes
$e.apifcan las dispogicionses del presente capitulo, 58 suspenderdn
dasde i losha en que 50 solicile ol axpadienie o la autorldad jumcial
conpetents, hasta que:se declda sobre la soliciud,

Prasentada la sofluitud se romperd ta unidad procesat respecto de
lag Jemas pargonas vinculedas o de tlros hechos no susceptiblos de
banatitio.

NOTA: &1 artfeule 1° dafa Loy 782 o 2002 prorrogt par.oi térming
de cualro {4) afics 1y vigancia de! prasents articolo

1§ 0010 - L. 41897,

ART. 62.—Lag personas 8 Juiehes s¢ (es concede o indulto o res-
pacte d las cuates xe decrate [a cesacion de procadimiento, & pre>
chusifn de fa investiyucion, o se dietd resolucion inkibiloris, o se les
otorguse &t henelisio 46 suspansion condicional ¢ & pana, sn desa-
rrofio de gatne disposicionss, no podrdn ser procesades o juzgadas
por loa mismas haches que dlatan Agar a sy otorgamiento sin perjui-
cic de lo contemplagy en los articulon 63 v §4 de le pregente ley.

NOTA: El antlculo 1” de Ja Loy 782 de 2002 prorrogd por el ¥naino
0 cuatto {4} adns i vigencia del prasemes articulo,

[§0819] L 41847,

ARY. 53.—E! Induno, ia cesacidn de procadimlants, la preciugion
dg ta Ingtruccidn o 1y resolucion Inhibifosia quedardn sin efecto atgu-

ENVID N° 87 — AGOSTO 2006 —~ REGIMEN PENAL COLOMBIANG

no 5 o benadiclarlo cometiere cuﬂqﬂ!&-dﬂ!ﬁ-ﬂm&m dentrs de loa
dos {2) afby siguionies a su cencasitn. Ests sondicidn ar hard cond-
caf on al acte que contanga 'a decislén correspondiente,

Pars el case dof induita, comprobadn & incumplimianto, sl Gobiar-
no Naclopat procedard s 1z revocatoria de Ja resciucion que io haya
concedign. Copia de la misma se remitira al funcionarie judicial que
conacié dal proceso en primerd o Unlcs inglancla, con g fin de gue
proveda a su gjecusion.

Para ol caso de la cosacidn de procedimiento. la proclusion de Ja
instruceion y ia rasolusion inhibitoria, ef tuneionarie judisial revocard
ta providencip v abird sl proceso. Le autoridad judicial gue conozee
da 4 NUEVO PIOCOS conlra jas persanss faverecides, o comunicard
on forma innediata i Ministarlo de Justicha y del Derecho,

NOTA: El artiotds 1 de ta Lay 782 ds 2002 prortogd por ol témino
de cuatro (4} afios Ja vigancia del presents articulo.

[§0920] L 418187

ART. 64 L og heneficlos que & aste Hlulo §6 Consagran no com-
sranden lo respunsabllided gue ios favpregides lengm ruspacla do
particulares.

En o caso en quo so concedan diches benelicips, (a accian Crvil
padré intantaree con posteraridad are i jurlsdiceldn civil erdinaria,

NOTA:£l addiculs 1 de la Ley 782 de 2007 prorrogd por o térming
da cuatro (4} ahes {a vigencia del presenie aniculo,

o821} L.4sa47

ART. 65 ~Radificade. L. 78202002, ant. 25, Las personas que 549
dosmovilican baje e merce de rouardas con lve grupos armados of-
ganizados-al margan de ia ley con los cuales ¢ Gabierno Naciohai
haya adelantaco Un proceso de paz. o en lorma individuas, podrén
henaligierse, on fa modida en que 1o permita st Fituacion juridica, de
fes programas de rainsercidn socloscondmica qus pars sl electo es-
tablezca et Gobierno Nacional,

- PAR.—EI Gobierne Naclonal regliamenterd los piazos pare scesus!
a log programac db reinsercion socivesondmica y 8l Hampo durants
ol cual se pueda gozar de sus beneficlos.

AENERALIDADES

(808214 DR, R060v2003,

ART. 1°~Cuande £a t7ate de dasmovilizacidn colactiva an ol marco
de acuerdos con ¢f Goblgrny Nacionsl, (8 calidad de mismbro del
grupo atmada cranizado al margen de a tey de gue ae trale, sa
acreditard medlanis una lotu de desmovilizados suserita por fog vo-
coros o miembros reprosentantes de diche grupo, on la que 64 race-
nozta expresaments tal calidad,

Esla lista delbe ser recibida y aceplada por el aite comisionade pasa
ta paz.

l.a ligte: de que trata e proseate articuio hebilita ol dosmovibzado
para accedar al procase de reincorporagidn y sustituye, para lodes
tos elegtos, fa cedificacion expedida per el comilé operafivo parg la
dejecitn-de lag armas, CODA (§ 0808},

[§0922) L 4187

ART, 86.—43 autoridad judiciat qus con su a66i6n U omision no disre
cumplimiento & Jo erdenado en ¢l prasente titulo, incurrird en talta gra-
vigima sanetonada con la dastitucion en at ejessicio del cargo.

NOTA: £ anticuto 1° de [ Loy 782 de 2002 protregd por of 1iming
de cuatra (4) 2hos 19 vigansia del prasente anticulo.

[§ 0923] ART. 83.~Término de prescripcidn de
la accion penal. La accién penal prescribled en un tlempo

§ 0923
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102 " DE LAS CONSEGUENGIAS JURIDICAS

& L4 CONDUCTA PUNIBLE

igua) al maximo de ta pena fijada en la ley, si tuere pri-
vativa tleta libarfad, pere en ningin caso serd inferior
a cinco (5) afios, ni excederd de veinte (20), salve lo
dispuesto en el inclso sigulents de este articulo.

£} término de prescripeion para las conduclas puni-
bigs-de genvcidio, desaparicion forzada, tortura y des-
plazamiento forzado, era de ireinta (30) afios.

En las conductas punibles que lengan sefialada pena
no ptivativa de 1a libertad, la accion penal prescribirg
en cinco (5} ahos,

Para este efecto se tendran en cuenta las causales
sustanclales modificadoras de fa punibilidad.

Al servidor piblico que en ejercicio de sus funcio-
nes, de su cargo o con ocasidn de ellos realice una
conducta punibie o participe en ella, et término de pres-
cripeién se aumentara en una tercera parts.

También se atmentara el término de prescripsidn, &
la mitad, cuando & conducta punible 38 hubiare inicia-
do 0 consumady én el exterior. .

En todo caso, cuando se aumente el térming de pres-
cripcion, no 5& excederd el limite méxime fijado{§ 0953,
2386,

 15.08231]  JURISPRUDENGIA - Proceso de descongestion.

Be apilea a conductas comelides antes de 9 entrada en vi-
gencia del estatuto, *De oto fado, of Inciso 1° vomienza con
preciaar dug fa medida extraordinaria da prescrigeidn y cadu-
cldad se aplicard "4 fas acolones que hubiiesen tanldo ocurran-
#ia antes da ta enirada en vigencia de Bste cddige”, descripeitn
no muy ortodoxa en cuanto que le action pénal como deber y
darechodel Estado pary investigar y faltar mace cormo efecit de
la comision de uha Conducta punibié, e tal mudo qus la “ocu-
rrencia® a que alude la qorma ha de entenderse raferida al he-
cho y por contera -desda Juego- & su copsecuencia; 1a aceion
penal.

Es claro ~por demds — que ef praceso de iquidagion y-depi-
racidn solp. ena. cabios pare componiamientos liplcos que se
vometan antes de fa anfrada an vigencia del fuluro estatulo, o
que significa que. respescto de los qua sa slecuten & partlr del
mes dg énero do 2005 los 1érminos de praseripcion se reguie-
rdn conforme & o previsto en (os articulos 83, 84 y 86, este
ltimo con fa modificacdn introducide pur fa Ley 890 de 2004
relerida a fa interrupelon- de Ja praseripcion como elecle de la
formulacidn de la impuiacion, por demids prevista expresamen
te on of articulo 292 nyevo C.P.P,

"En punto al lema gstima ja Sala que fos sfectos del articulo
531 del nusve estetuly se enlignden prolongades en éf liempa
en aquelios distrilos judiciates en que el sistema entre gradual-
mente & operar, vale decir que ia proyeceidn en su.aplicacidn
s8.extenderd para pumbles cometidos {i} antas dal 1° de enero
de 2006 en los distritys de Bucaramanga, Buga, Lall, efc, (i)
antes del-1° de.enars ge 2007 en los de Antiaguia, Cundinamar-
ca, Florencia, ele, y {ni} antas dai 1 de enaero de 2008 en Ba-
rranquilts, Carlagena, Cicula, efc segun ol orden sefalado en
af ingigo tercero dsi articulo 530 de la fey 906 da 2004. Una
congideracion 1al encoentra explicacidn en la misima fifosolia
que ha inspirado:la medida; 8sto es, que los funcionarios a quic-
o8 corresponda e i fulurg asumir J0§ NUBVOS roies se en-

§ 0923

cuentren gn Jo posthie con al menor ntmero @8 acluaciongs a

3u cargo”. (C8J, Cas. Penal. Sent. act. 27/2004. Red. 21090

M.Pp. Alfrede Gomerz Quintera).

15082321 JURISPRUDENCIA.~Reduocion de tirminos de
prescripeidn y caducldad, "Se prevé asimismo en ef inciso 17
en comento que Jos términag de prescripcidn y caducidad serdn
reducidos en una cuarta parte, fa que &8 rastard de los fijados
an i lay, que ne son ooy que fos seffaladss en los articulos
83, 84 y 66 dei C.P. Para eflo. habrdn de lenerse en cuenta
como referantes los sigilentes plazos:

1. 5 afios s se trata de un delito cun pena no privativa de
lbgriad o con pena de prisidn cuyo méximo no exveda do ¢s8
{Imita. .

2. Enun tlempo iguel al mdxime fijado an la ley {atendien-
do circungtancias atenuanies ¢ agravantes que modifiquan los
Vimitas punitivos) para las infraccienes que lengan sefialada pri-
sign mayor dg § affas y menar de 20,

3. 20 afios para dafitos cuyo mdximo ser o oxceda de ese
tupe.

4, 30 afios si-1a accion penal surge ds las deiltos de lortura,
genncidle, desplazamienty y desaparicién forzades.

5. Un minimo de § ailos y 8 meses cuando o! delita que se
atribuye a sarvidar piblico ses reahizavo en ejeccicio de sus fun-
clongs, de su cargo 0 con acasidn de eilos.

8. - En un mimimo de T afos y & meses clando fa conducta
punible se hubiere iniciado o consumado an ai exferior.

Los lapsos minimos en estos dos dltimos numerales operas
tanto an instruceidn come en el Juicio, sin que por razon del
incremanto {1/3 v, a % respectivamanie) al térming pudda axce-
der dg 20, ¢ de 30 para los Hzitos relacionadus en of numeral 4,

7. Un témino igual 2 2 mitad del ljado segun Jus plazos
anteriores cuando 12 presoripeldn tenga operantia en la veusa,
sin que en ningun caso pueda ser Inferior 2 5 8Ros 0 4 fos seni-
lados an los numeraiss & y € anleriorss.

& Un tdrmino méximo de 10 afos cuando la prescripelth
opere en of Juiclo.

Ahora blan;-o5 08 e508-plazos [que sen —~mulalis mutandis—
‘og témminos tifados n Ia fay", & vooss det imeisy ° det artiaulo
531 bajo snélisis) de los cuales ha do reducirse la cusrta parle
prevista 60058 disposilivo, DDEraciGn que e ningun caso po-
dré resultar mener A 45 meses o 3 afios 9 meses, dado que 8f ol
lérmio legal minimo de prescripeion as de § anos y de oste
quantum se descuenta la cuarta parte, ef plazo mencr no podrd
-entonces. astar por debaje d¢ aquel guarismo, aplicabia sole
para s fase de Instruccion e inclusive —piensa fa Sala— para ia
elapa de investigacidn previa, no empece iener ¢sta sofialado
an ferming sspecifico de 4 afios, puss esle plazo "normai” (o
lizmarla de alguna menera} ha de entordérsé que opera per se,
as daclr, con Independencia de la vantidad de pena prevista
para ¢l correspondienta delito, como ocurrirfa -por ejemplo- con
ur homicidio simpfe por. estar axceptuado oel listado def inciso
49 def articulo 531", :

"Dentry de ese enfoque considera fa Corte que es mas apa:
tente qui real la contradiceion enlre los incisos 17y 2° &l confi-
garlos de cara 4 situaciones concretas, como sucederfa en una
invesigacion previa con una accidn penal cuye Hrming de pres-
cripcion rebajado en la cuarla parte resullara menat & fros y
afgs, v olra con mas de 4 sfos de iniciada, puss —-sin duda,
comp se dijo— cada una de 8538 normas aparefa un sistema de
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dicados por la condugta punibie que se conglituyeran an parle
civil dentro dat proceso panai encontraran qus-el tope & log da-
figs morafes subjetivos sdlo epera en el dmbit ‘te dicht proce.
50, puesio que en cudlquiera olro no serfa aplicable. La Corle
eslima que {8 misma razdn que justifica ¢f establecimiento de
dicho Hmits en el &mbito del precgse penal para este lipo de
patjuicios tehe validez en of Sinbity de los damds procasos an
los cuales la fuente Je 13 obligacién de indemnizar los dafios
sed dnicamenle fa-conducta punible. Elle guarda consonancia
con o articulo 16 de la Lay 446 anlerionmente citada, Sin em-
barge, cuando la fuante de 13 obligacion da Indemnizar no sea
dnicamente fa conduyta punible, en virlud de las normas que
reguian olras formas Je flicilud o de antijoridicidad diferentes a
ia panal, no existe razén para aplicar el lope a los dafios mora-
les cuyo valor pecunaiio no fue oljetivamenta delerminado en
ol progess. La upilicacion de criterios solamente és ordenada
constitucionalments cuando los hechos suniguates debido a que
na axisla un faelor adicional que permita sstablecer ung dife-
rencia entre dos ¢ mis grupos de personas afectados por ung
condugty ificita, come podria claramente ser of factor de que ia
antijuridicidad sancionada no es dnicamente la derivada de un
dalita sino de olras wentes y modalidades de responsebifidad
reguladas por el ordenamignto furltica. Correspontde & la juris.

“prudencia precisar e qué casos fa fuente de fa obligactdn de

indemnizar es Gnicaments fa conducta punible”, {C. Const,, Sent.
G918, oct. 29/2002. M.P. Manuel Joss Cepeda Espinoss).

1§ 1120-2] JURISPRUDENCIA. ~Para la evaluacion de psr.
juicios materiates no sigmpre es indispensable la designa-
ciin de perite, "El witfouto 107 del Codigo Penal, dispone que

. da no sxistir base suticiente pars evaluar el perjuicio por medip

de perito, ef juez prudenciatmente podrd sefalar una suma squl-
valgnte on grames os¢ hasta una cuant(a de cuatrs mil, paro ia
evantuglidad que se comenta se debs enterder en su real di-
mension, es dacir, cuando no existe prueba suliciente denirg
del progess que nos indiguae cudl ka podide ser la magnitud de!
dafio y su consecuenle evalvacién,

For su parte, ¢f arieujo 180 det Cddigo de Pracedimianto Panal
sefiala cudles son los reguisiles qua debe llenar Una sentencla,
en ¢f numeral 8° disgone la obligacidn para e sentenciador de
candanar en congrato “si a allo hubiera lugar™; exprasin esta
ultima que hace relacidn a defitos que efectivaments hayan aca-
sionado un dade congreto, que ef mismo pueda ser evaluado ¢
indivigualizada y s€ pueda lomar lal delerminacion en beneficio
de alguian an concrels.

Y de mansgra mds especifica af cuastionamiento que hace ef
censor al articulo 55 Jel Cdigo de Precedimignto Panal dispone:

“En todo procaso penal en qua se hava damastrado la exis.
tencia de perjuicips provenignies det hecho investigado, e fup-
cionario provederd a liguidaries, para lo cual pedrd disponer fa
intervencion de un perite segun la complefidad del asunto, y
condenard al rasponsabla de los dalos en Ia sentancia...”.

Lo antetior damuestra con meridiana ctarfdad que la designa-
cign de ur penfo es facultativa del juez, potestad que debe ufl
fizar de conformidad con ia complejidad dal asunto. fo que quiere
dacir que 8n casos on los cualss se trale, por gjemplo, de la
aproplacidn illalta dw una suma taterminada, no serd estriclas
mente indispensable la designacidn de un perfte avaluader, nl
tampoco en aquellay situaciones en que ef apoderamionto de
un bien resuite facimente avaluable en el mercade, come serfa
el caso da un automtavil; y por el conlrario, cuando se lrate, put
gjemplo, do un hurfe sobre una antigiedad o de una obra de

ENVIO WP 86 — JUNIQ 2006 — REGIMEN PENAL COLONBIAND

arte, serd ol ¢aso en gue 5¢ hace recesariv recurnr & un-anti-
cuerio v & un expento en cuestionss artisticas para que realice
ig corraspondiante evaluscion de los peruicios.

Realmonte of avaltio de los perjuicios matsrialas: ccasiona-
dos gon un homicidio es taraa matemdtica refativamenta fdeil,
donde ne s de esiricta necesidad recurrr af auxilio de un pori-
1o, porgue tenibndo e cuenta fa edad dol véeise, sv probabili-
dad da vida corbass an fag tablas de 2 Superintendencis Ban-
carfa sobre la vida piobable de los colombianos; y a fo anterlor
¢ agregd Ja cuanfia de ias entradas gconcmicas que lenia of
oociso en e momente de su fallecimiente, serd lacil of cdloulo

de cudles sarfan Jos ingrescs que dejaria da percibly,

En caso dg trafarse de un desempleado y de una parsona de
cultura precaria, como parece que fuera la situacion que s¢ juz-
4, o arrd ef sentenciador &l haver lafes cdlcufos partiendo def
salarle minimg fagal, v an talas condicionas considars ia Sala
que se talaba de und de aguelles casos en fos que no A es-
triclamente necesario recurrir 2 la designacidn de un perito y en
talgs condiciones es necesario conchuir Que no se ha inpurrido
an un falso juiclo do existancia por suposicin de prusta, v que
por fanto, el fallo no se deba casar tal come fo solicita of Procu-
rador Primere Delegado en lo Penal”. (C8J, Cas. Penal. Send,
ago. 24/95. Rad. §643. M.P, Edgar Saavedra Fojus).

[§ 1121] ART. 88.—Prescripcion, La accion civil
provenients de 1a conducta punibls, cuando se ejercila
dentro det proceso penal, preseribe, en relacién con los
renalmente responsablies, en tiempo igual al de la pres-
cripcién de la raspactiva accion penal. En los demds
¢as0s, 56 aplicaran las normas peartinentes de {a legis-
lacidn civil.

{§1122] ART. 99.—Extincién de ia acclén civil.
La accion civil derivada de fa conducta punible se ex-
tingue por cualguiera de los modos consagrados en el
Cadigo Civil. La muerte del procesado, ¢l indulte, la am-
nistia impropia. v, en general las causales de extingion
de la punibilldad que no impliquen disposicion del con-
tenido econdmico de 1a obligacién, no extinguen |a ac-
clon ¢ivil,

[§1123 a 1130] Aeservados.

16 1131] ART. 100.—Comise. Los insirumentes y
sfacios con los que se haya cometido la conducta pu-
nithe 0 que provengan de su ejecucion, ¥ que no ten-
gan libre comerelo, pasardn a poder de la Fiscalia Gene-
18} de 1a Nacion 0 a la eniidad que ésia designe, a me-
nos gue ia ley disponga su destruccion.

lgual medida se aplicard en los delitos dolosos, cuan-
do los bienes, que tengan libre comercio y perienezcan
at responsable penalmante, sean ulilizados para Ia reall-
zacin de la conducta punible, o provengan de su ¢je-
cucion,

En las conducias culposas, los vehiculos automo-
tores, naves 0 asronaves, cualguier unidad montada
sobre ruedas y los demas objetos gue tengan libre co-
marcio, se somateran a os sxperlicios lécnicos y se

§ 1131
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N ) W
+ ¢ TN Uasta con ostableckr th particigacion” de: disintos
hechos 0 cosas on la producelon del dario, -es preciso deter-
minar fa idoneigsd de la culpa o del rigsge, sequn los casos,
prara producir noemalments el heeho dafioso” {Jorge Bustamanta
Aleina, Toeris gansral de fa responsabilidad civil, 4% adicidn,
piég. 258, _

Analizadas en abstracto fas circunsiahelas an que se pradijo
n dafio, 58 determing en concreln cudl o cusiles de allgs, segun
ol normel davenis de Jas ¢osas, fueron causa eliciante del dario,
descartando- aquellas qua. séin faverscieron la produccion del

" resuitade o que eliminaron un obsticuio para ol mismo, dano-

minadas, por sl lenguaje de Pirsen £t da VNG, citads pot Jorge
Peiranc Faclh, con el hombre da condiciones y ocasiones” (Res-
ponsablildad extracontractual, ! edicidn, pég. 4251 (CS4, Cus,
Civil; Sent. mar. J0/93. M.P. Alberto Ospina Botera),

[511808]  JUNISPRUDENCIA,—E/ criterio pars Ia tasscidn
del dafio cuando dsfe 3 consecusncia de cuipas concirren-
165, no pusds ser of resullado de antofadizes v arbitrariss
dedurclones, “En orden a reqular fa proporcién da i indemniza-
clén en consideracion a fa incidencis o ralsvancia de cada gna da
lag inkervencioras culposas, ef articulo 2857 det Codige Civil,
fenientda i Sient. fa congurrencia de fas dos culpas, o sea s daf
agente dal dafo 5 ia del qua lo padece, eslablacs que on eslos
Cag08 fa aprecigciin "astd sujeta g reduceidn®: reduceion que 58
ha dejado al razonabia arbitiio judizisl, atendidas fas clrounstan-
¢las parliculares e cady case ¥ por supuesic de i informacion
ofretlida por ef acerve probatorio obrants en ol expedients, pues
sdle asi s puede flegar 8 vna justa piroporcionalidad en la
diskibucidn s la ‘esponsabilidad,

Si bien es ciertu que no existen crilerios flios e intangibles
para llegar & la tasacidn del dafio cuands dste es consacuencia
de culpas concurrentes, lo que también os ciarg qua st no
puede ser ol rasiilade da antojadizas y arbitrariag deduccio-
hes, sino efecto ye un prudente jultio, extrallo al capriche y
voluntansme del zgades, perque coma antes 56 2noto, yioha
sefialadc la Corte, esa ¢ una cuestion técfica “que debe fifar ¢l
fallador ta acveruo con Jag pruebas regular ¥ oportunamente
altegadas al proceso (CPC, art. 174}, para luago, sobre fa base
da hochos compronados a satisfaceion v no en gracid de merns
artificios en mo pocas veces frulo de soluciones dogmaticas
preconcebidas, determingn de modo malemdtice las propercio-
nes on que debe wiecluarse la divisicn y de consiguiente, mifi-
§8¢ las prostacionas da reparacion en ef sentido y cuantis qus
proceda, comelidn en el que ha de prevalecer ants todo iz
virtud U8 13 prudencia y en cuyo desarolio 8s an donds se
hacen actuales, adquiriande 13 plenitud ds su vigencia, los
podares de ejervico dfscrecional que a fos jusces de instansla
fes roconore la doctdng jurisprudenclat rememorada en of né-
rrafy precadente”. (08J, Cas. Civll, Sent. feb, 2142002 M.P.
Jusg Fernando Ranirez Gamesz),

1§ 11980 2 11802] Raservados.

PRESCRIPCION DE LA ACCION
DE PERJUICIOS

[§ 11903] ART. 2358.—Las acciones para fa fepa-
racion del dafo provenients de delite o culpa gue pue-
dan ejercitarse Contra los que sean punibles por ! de-

ENVIO N° 72 — ABRY. 2006 — CODIGO CIVI Y LEGIBLACION COMPLEMENTARIA

lite o la cuipa, se pﬁfés-eribm denirt: de-los términes
sefialados en el Cédigo Penal pata fa prescripcién-da fa
pend principat,

Las acciones para la reparacion del dafio Qud pue-
dan elercifarae conira tergeros rasponsables, confor-
me a las disposiciones de este capitulo, prescriban en
res afies contados desde la perpetracion det acto
(§ 13047,

11904 GR

ART. 108, -Prescripeian de aaocion civil, La assian civi provenien-
te'del delito prasnribe en veints (20} afias s se etercla indapendivata-
monlo del procese penal y on tiempe iguat alda I prescripeién de i
respectiva acciin penal, 3 8¢ adelanta dunlro de éste.

NOTA: En of nuovo Codlge Penal. Lay 399 de 200D, viganle & padiv
<ol 24 de fuliv de 2001, e prescripeidn de ta scoion eivil provaniente
48 la conduata penal és del siguicnie tenor iterat:

“ART. 98, --Prescrlpeidn. La sccitn givil proveniente tv 1 condueta
punible, cuando se ejerita demro de! procaso penal, prosoribie, en rels-
&16n con I03 panglments responsables, en Hemps iguatai ds la prescrip:
cion de iz respectivis seeion penal, En los demis caso, se aplicaran g
narmas pertinentes do I kepslacion civil™.

[§11805)  JURISPRUDENGIA. - Alcances dsl artioulo 2358,

trente a fos férminos de preseripeidn. 2. Sin embarge, no

asclarecy como pueden ser conciliables Jos congeplos da “res.
ponsabifided directa” y ge “tarcaros responsables”. de forma
que euanto se akde & 85108 tambidn han de ser cemprendidas
{35 hipdtesis propias de aquélls.

Ello, por supuesto, no era —ni es— positle, pueste que son
dng nocianes que si blen se rofisren a i3 responsabilidad, 54
dislitguen en que mionteas qua los tarceros rasponsables, comp
su nombra ko indioa. I sen por &l Becho de oiro, en fa raspoi-
sabilidad directa se responde por el kecho gropio, el cual, comp
85 apenas ngtural, Nare una dplice difgrente en traldndoss de

| personas naturales y de personas juridices: En aquétias la

expresion fdctica y fa connetacion juridica del hechn objate de
enjuiclamiento no presenta ninguna dicotomia. En éstas, en
cambio, y como quisra que no pueden aclvar mds que por
medio de personas naturales, ambas manifostaciones son 21t
bles a sujstos diferentes, Pero tai disgreyacion no autoriza on
modo alguno, 2 aseverar que la Je lay parsanas juridicas e
unia tasponsabilidad de tercers, Esle as un pnty gue desda
haco ya un tiempo considersble se ancrentia ay sélo dacldide
sing decaniado en la jurisprudencia. f...).

3. Ue ofra parta, fa distingion entee rasponsabilicad directa
y responsabilidad por ef hecho da oo no 25 une cusstion mds ¢
tRENCS Accesonia ¢ de seguado orden, sino qua 58 trata de algo
quie asid on fa base misma de fa responsabilidad, comy quE SU
fundamento es distinto. pues si la culpa In eligiende” 9 ia culpa
“In vigitande® son las quy insoiran o justitican ja rasponsabi
dad indirecta, tal como sa desprends de los atticulng 2347 ¥
2348 091 C.C., tag mismas, en o supuesto da iz respongabilidad
directa o pur el hache propic carecen de toda inpidencia, slando
olros los s0p0tt9s sn los que dsta descansa.

Subsecusntemante, cuando el incise 2" del articuio 2358
alude & {4 preseripoidn de las acciones condra los “resros
rasponsables”, "contorma 4 las reglas dg ests capindo”. se egls

§ 11905
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