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Overview

For the past 30 years, the Alien Tort Statute (ATS), 28 U.S.C. § 1350, has provided a
valuable mechanism for advancing the important U.S. policy goal of protecting human
rights, by allowing the vindication of human rights abuses in U.S. courts. From 1980 to
2000, successive administrations took a restrained approach to the ATS, generally
allowing the courts to adjudicate human rights cases without involvement by the
Government In ATS cases against private parties, excluding those arising out of the
Holocaust,' the United States made only six submissions during this perlod always in
cases where the court asked for the Government’s position or, once, in a case where the
United States was also a defendant. The Government’s position was adopted by the
courts in all but one case, and that outlier was the one time prior to the Bush
administration that the Government had expressed general opposition to human rights
litigation under the ATS.

The Bush administration’s approach to ATS litigation marked a radical departure from
the restrained course taken previously, both in procedure and in substance. During the
Bush years, the Government filed amicus curiae briefs in at least seven cases and
Statements of Interest regarding foreign policy impacts in at least ten. The positions
advocated in these submissions have been outside the mainstream of legal thought on the
ATS, and the result has been that the administration’s views and legal positions have
been rejected by courts with increasing frequency. In the words of Harold Koh, the Bush
administration’s approach was “singularly misguided.”

This paper argues that the submissions of the Bush administration in ATS cases should be
withdrawn; that the substantive positions should be reviewed and, in most cases,
reversed; and that the Obama administration should return to the practice of remaining
silent in ATS cases unless a court solicits the Government’s views. The primary focus of
this study is the legal positions advocated by the Government in cases to which the
United States is not a party, rather than the specific statements relating to foreign policy
impacts of individual cases, although those statements (taken as a whole) appear to have
been part of a concerted effort to limit accountability for human rights abuses. Moreover,
although this paper explains why the positions advanced by the Bush administration
should be abandoned, a full legal analysis of these positions is beyond its scope; the legal
arguments have been set forth at great length in numerous briefs and court decisions.

L The Alien Tort Statute

The Alien Tort Statute was originally enacted as part of the First Judiciary Act, in 1789.
In its current form, it reads: “The district courts shall have original jurisdiction of any
civil action by an alien for a tort only, committed in violation of the law of nations or a
tredty of the United States.” The original purpose of the ATS was likely to avoid foreign
conflicts by ensuring that, where an alien sought to vindicate rights guaranteed by
international law such a case could be handled by the federal courts, rather than relegated
to state court.*
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Filartiga and its progeny

The ATS became an important tool for protecting and vindicating human rights after the
1980 decision in Fildrtiga v. Pefia-Irala,” where the U.S. Court of Appeals for the
Second Circuit ruled that state-sponsored torture fell within the definition of “a tort . . . in
violation of the law of nations.” In cases following Fildrtiga, courts found that suits
under the ATS could be filed for a small number of egregious human rights abuses,
principally state-sponsored extrajudicial killing, crimes against humanity, war crimes,
and genocide. '

The Fildrtiga precedent was not yet well-established in the 1980s. In 1984, in Tel-Oren
v. Libyan Arab Republic,’ a divided Court of Appeals for the D.C. Circuit dismissed a
case challenging torture by the Palestine Liberation Organization, although the judges
could not agree on their reasoning. Judge Edwards favored the Fildrtiga rule, but found
that the prohibition on torture did not reach the PLO, a private organization. ¥ Judge Bork
rejected Fildrtiga.” and Judge Robb thought the case implicated the political question
doctrine.'® In the cases that followed, however, not a single court endorsed Judge Bork’s
view, and the courts were in general agreement that Fildrtiga was the correct approach.
In 1992 Congress added its voice to the debate, passing the Torture Victim Protection
Act, which provided an unambiguous statutory basis for lawsuits regarding state-
sponsl?red torture and extrajudicial killing, as well as allowing U.S. citizens to bring such
suits.

While the number of ATS cases remained small, their importance was significant. ATS
cases helped establish that the Ferdinand Marcos dictatorship in the Philippines
committed thousands of abuses,'” and that genocide was occurring in Bosnia."> More
recently, ATS cases have helped ensure that multinational corporations are a positive
presence in the countries where they operate, by recognizing that corporations can be
held liable for complicity in state-sponsored abuses when they violate well-established
aiding and abetting principles by knowingly and substantially assisting abuses.'

Sosa: The Supreme Court weighs in

The Supreme Court weighed in on the ATS in 2004. In Sosa v. Alvarez-Machain,” the
Court concluded that the ATS did indeed allow suits for violations of contemporary
norms of international law, including human rights abuses such as torture, extrajudicial
killing, and genocide. The Court clarified the criteria for asserting claims under the ATS,
and noted that there were several checks on the judiciary in allowing such cases to go
forward. First, any claim under the ATS must rest upon “a norm of international
character accepted by the civilized world and defined with a specificity comparable to”
the norms recognized at the time the ATS was passed.'® This rule, the Court held, is
“generally consistent with the reasoning of many of the courts and judges” that
previously ruled on the issue, specifically mentioning Fildrtiga, Judge Edwards’s opinion
in Tel-Oren, and the Ninth Circuit’s decision in the Marcos case.!’ Second, “the
determination whether a norm is sufficiently definite to support a cause of action should
(and, indeed, inevitably must) involve an element of judgment about the practical
consequences of making that cause available to litigants in the federal courts.”'® Thus, in
Sosa itself, the Court rejected a proposed norm that would have allowed a suit for “a
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single illegal detention of less than a day, followed by the transfer of custody to lawful
authorities and a prompt arraignment.”” Last, the Court noted that in some cases, “a
policy of case-specific deference to the political branches” might be appropriate,?
presumably referring to established doctrines such as the political question doctrine and
the act of state doctrine.

A narrow class of cases

Following Sosa’s guidance, the courts in recent years have allowed ATS cases to proceed
only where claims implicate well-established norms of international law. The types of
cases that are the subject of ATS claims fall into a narrow class, and the courts have
exercised a high degree of scrutiny over such claims. Cases have typically proceeded
against individual defendants where they have been participants in torture, extrajudicial
killing, crimes against humanity, war crimes, or genocide, or when they have exercised
command authority over the perpetrators. Cases against corporations have proceeded
where there is evidence that the corporation aided and abetted such an abuse—i. e., that
the corporation knew that the abuse was likely to occur but nonetheless provided
substantial assistance that aided its commission®'—or where the corporation was a direct
participant in a conspiracy to commit the abuse,”* or where the perpetrators were acting
as the corporation’s own agents.” Notably, no court has accepted any claim that a
corporation should be held liable simply for its investment or presence in a country where
the government engages in human rights abuses; the corporation’s own conduct, or that
of its employees or agents, must contribute to the abuses.?*

Courts have dismissed cases more often than they have allowed them to proceed.”> Few
ATS cases have reached trial, including only five cases against corporations; the
corporate defendants prevailed in two of those trials.”® prevailed on ATS claims but lost
on other claims in one case,”’ defaulted in one case,”® and lost ATS claims in one case.”
A handful of other cases have resulted in settlements.>® But the ATS remains an
important tool for reining in the worst offenders, who commit or are complicit in the most
egregious violations of international law.

II. The Government’s submissions prior to the Bush administration

Before 2001, the U.S. Government rarely submitted its views on ATS cases, and
generally only did so when asked by the courts. During the period 1980-2001, the
Government generally expressed support for human rights litigation under the ATS; it
expressed opposition to ATS litigation in only one court submission and opposition to the
recognition of the particular norms at issue in one more case. Scholarly opinion during
this period was likewise generally supportive of human rights litigation under the ATS.*!
The following summary excludes submissions in cases arising out of the Holocaust, in
which the administration promoted negotiated settlements.*

Filartiga v. Pefia-Irala

Prior to the landmark Fildrtiga decision, the Second Circuit requested the Government’s
views on the proper interpretation of the ATS. The United States submitted an amicus
curige brief that was jointly prepared by the Department of State, under the auspices of
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Legal Adviser Roberts B. Owen, and the Department of Justice, under the auspices of
Assistant Attorney General for Civil Rights Drew S. Days‘III.33 The brief argued that
“official torture violates the law of nations,” and that “official torture is a tort and gives
rise to a judicially enforceable remedy.”** The brief’s views were quite influential; the
Second Circuit’s decision adopted its reasoning and quoted directly from it

Tel-Oren v. Libyan Arab Republic

The Government did not make another submission in an ATS case until 1985, when the
Supreme Court asked the Reagan administration for its views on the certiorari petition in
the Tel-Oren case. There, the Justice Department argued against certiorari, taking the
position that the result in Tel/-Oren presented no conflict with Fildrtiga. The brief
implied that the Government had little problem with the Fildrtiga precedent, suggesting
that in future cases “any arguable inconsistencies between” Fildrtiga and the opinions in
Tel-Oren might be “reconciled without the need for review by this Court,” and that
Supreme Court review might only be necessary if further decisions present a “sharper
conflict” between the circuits.’® As in Fildrtiga, the Supreme Court followed the
Government’s position, denying certiorari.’’

In re Estate of Marcos Human Rights Litigation

Two years later, the Justice Department, again without apparent involvement from the
State Department, submitted a very different brief to the Ninth Circuit Court of Appeals
in one of the Marcos cases. Again, the brief was filed in response to the court’s
solicitation of the Government’s views, but for the first time, the Reagan administration
expressed opposition to ATS litigation. The primary question before the Ninth Circuit
was not related to the ATS; the district court had dismissed the case based on the act of
state doctrine,”® and that is presumably what the Ninth Circuit was interested in hearing
about from the Government. Instead, the administration’s brief was a departure from
both previous briefs, arguing that the ATS does not provide jurisdiction for claims of
abuse by officials of foreign states occurring abroad, and that no claim could be pursued
under the ATS in any event because the statute is merely jurisdictional and provides no
cause of action.®® Although the brief stated that the case “would not embarrass the
relations between the United States and the Government of the Philippines,”‘m it did not
even address the act of state doctrine, arguing that the case “should be dismissed . . .
without reaching the question whether the ‘act of state’ doctrine would require
dismissal.”*' The Ninth Circuit disregarded the Government’s views, and summarily
reversed and remanded without a published opinion.** When the Ninth Circuit
considered the ATS questions in a subsequent Marcos decision, it gave little weight to
the administration’s position, noting that the Government’s “change of position in
different cases and by different administrations is not a definitive statement by which we
are bound on the limits of § 1350.”* (A later Marcos decision, which set out the
definitive test in the Ninth Circuit for assessing claims under the ATS, was cited
favorably by the Supreme Court in Sosa.**)

Torture Victim Protection Act
Although the number of ATS cases continued to grow into the 1990s, the number of court
submissions by the Government did not. The administration made no submissions in
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ATS cases between 1987 and 1995. In 1992, however, President George H.W. Bush
signed the Torture Victim Protection Act into law. While the President expressed
concern over “potential abuse of this statute,” he ultimately supported “the fundamental
goals that this legislation seeks to advance. In this new era, in which countries
throughout the world are turning to democratic institutions and the rule of law, we must
maintain and strengthen our commitment to ensuring that human rights are respected
everywhere.”*

Doe v. Karadzic, Kadic v. Karadzic

In 1995, the Government submitted a Statement of Interest in the litigation against
Bosnian Serb leader Radovan Karadzic, which was on appeal to the Second Circuit Court
of Appeals.*® Like previous submissions, the Karadzic statement was submitted in
response to a request from the court, and the administration returned to the practice of a
joint filing by the Department of State, represented by Legal Adviser Conrad K. Harper,
and the Department of Justice, again represented by Drew Days, who had become
Solicitor General.*’ In a Statement of Interest that effectively presented a memorandum
of law, the Government articulated several case-specific positions suggesting that
Karadzic was not entitled to immunity and that the political question doctrine did not
apply. The bulk of the submission, however, relates to the substance of the law
applicable in ATS cases. The Government argued that “conduct by non-state actors may
in some circumstances violate customary international law,”*® and that “the Alien Tort
Statute may encompass violations of customary international law committed by non-state
actors.”® In particular, the administration took the position that claims of “genocide, war
crimes, and crimes against humanity . . . are of a substantially different nature” than the
acts of torture considered in Fildrtiga and Tel-Oren, and that these acts violated
international law even when committed by private actors.>® Finally, the Government
argued that the Karadzic plaintiffs could not bring an ATS claim for a treaty violation, in
addition to a violation of the “law of nations,” because the treaties at issue were not self-
executing.’’ Asin F ildrtiga, the Second Circuit largely adopted the Government’s
position in the Karadzic opinion, agreeing that private individuals may be held liable for
committing genocide and war crimes.’

Doe v. Unocal, Roe v. Unocal

The only submission to a District Court in an ATS case during this period was in 1997 in
the Unocal litigation, concerning abuses connected to a natural gas pipeline in southern
Burma. This marked the first time that any administration had weighed in on an ATS
case against a corporation.”® Again acting in response to a specific request from the
court, the Justice Department submitted a Statement of Interest transmitting a letter from
the State Department’s acting Legal Adviser, Michael J. Matheson. The only position
articulated in the letter was that “adjudication of the claims” at issue “would not prejudice
or impede the conduct of U.S. foreign relations with the current government of Burma.”>*
Unlike prior submissions, this Statement did not take any positions on any questions of
law, and specifically cautioned against interpreting the letter “to imply that we have
reviewed or taken a position on any other legal issues in the litigation.”> The court
relied on this submission in declining to dismiss the action pursuant to the act of state
doctrine.>®
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Alvarez-Machain v. Sosa

The final submission by the Government in an ATS case prior to the Bush administration
was an amicus brief in the appeal to the Ninth Circuit in Alvarez-Machain v. Sosa, the
case that would result in the Sosa decision at the Supreme Court. The facts of Sosa
concerned a Mexican doctor, Alvarez, who was suspected of involvement in the killing of
a U.S. DEA agent; the DEA organized an operation in which Dr. Alvarez was kidnapped
in Mexico by Sosa, a former Mexican policeman, and delivered to federal agents in the
U.S. for arrest.”” The Ninth Circuit was considering whether Sosa was liable for
violating international norms regarding respect for territorial sovereignty and prolonged
arbitrary detention; the U.S. submission argued that Sosa was not liable on relatively
narrow grounds, taking the position that the norm of territorial sovereignty was not a
personal right, and that the detention here was neither arbitrary nor prolonged.’ 8 This
brief was the first unsolicited submission by the Government, but the case was somewhat
unique in that the United States itself was also a defendant,”® and was participating as a
party as well as an amicus. The Ninth Circuit agreed with the Government on the
question of territorial sovereignty but disagreed on arbitrary detention;*° as noted below,
however, the Supreme Court’s ultimate decision reversed the Ninth Circuit on arbitrary
detention.

I11. The activism of the Bush administration

The Bush administration’s activity in Alien Tort Statute cases departed from prior
submissions in several respects. First, the Bush administration regularly submitted
amicus briefs and Statements of Interest in cases where courts had not requested them,
even where actions of the United States were not at issue. Second, largely due to the
practice of making unsolicited submissions, the pace of such submissions increased
dramatically. While the Government submitted four amicus briefs and two Statements of
Interest in ATS cases in the twenty years from 1980-2000, the Bush administration
submitted amicus briefs in at least seven cases and Statements of Interest in at least ten
cases during 2001-2008 (again, excluding Holocaust cases®). Third, the administration
began making submissions at the District Court level. Before 2001, the Unocal case was
the only instance in which the Government submitted a Statement of Interest to a District
Court, while all of the Bush administration’s Statements have been submitted at the
District Court level. Last, the administration took positions that were diametrically
opposed to prior submissions and which, in general, have been squarely rejected by the
courts and mainstream legal scholars. The Bush administration had no reservations about
reversing prior interpretations to advance its agenda.

Pre-Sosa filings

The Bush administration’s first submission on the scope of the ATS came in the appeal in
the Unocal litigation, before the Ninth Circuit.? In an unsolicited 2003 amicus brief, the
Government argued that the ATS did not provide a cause of action and provided no basis
for inferring a cause of action for violations of international law, and that the ATS could
not apply to any conduct occurring abroad.®> Both positions had already been rejected by
the Ninth Circuit in prior Marcos decisions.®* Shortly after the Unocal submission, the
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Government reiterated these positions in a Statement of Interest submitted to the D.C.
District Court in Doe v. ExxonMobil.*® Neither of the positions advocated by the
Government has ever been accepted by any court; the Unocal case was settled prior to a
final decision on the appeal,®® and the District Court in ExxonMobil dismissed the ATS
claims on other grounds.®’

Filings in Sosa
The Government again presented these arguments in its briefing to the Supreme Court in

Sosa v. Alvarez-Machain in 2004, arguing that the ATS does not provide a cause of
action, that no cause of action may be inferred for violations of international law, and that
the ATS does not apply to conduct outside the United States.® Essentially, the Bush
administration’s position was that, when it was passed, the ATS had no effect: no cause
of action would lie under the ATS unless and until Congress, by statute, created one; the
ATS was merely “a jurisdictional convenience to be placed on the shelf for use by a
future Congress . . . that might, someday, authorize the creation of causes of action.”®’

The Supreme Court rejected this position and showed no inclination to defer to the
administration’s views. While the Court agreed that the ATS itself was jurisdictional
only and did not provide a cause of action, the Court found that the ATS was “enacted on
the understanding that the common law would provide a cause of action” for violations of
international 1aW;70 in other words, “the First Congress understood that the district courts
would recognize private causes of action for certain torts in violation of the law of
nations.””! No statutory authorization was required in order to bring a claim for a
violation of the law of nations pursuant to the ATS.

While the Supreme Court rejected the Bush administration’s arguments, its ultimate
conclusion hewed closely to the arguments made in the Clinton administration’s
submission to the Ninth Circuit: the Court concluded that Dr. Alvarez’s injuries simply
did not constitute a violation of international law, in that they did not meet the
requirements of any established norm against arbitrary detention.’

Post-Sosa filings

Following the rejection of its principal argument by the Supreme Court, the Bush
administration proceeded to make a series of new legal arguments about the scope of the
ATS in subsequent filings, both solicited and unsolicited. In the four years following
Sosa, the Bush administration submitted at least nine briefs or Statements of Interest
making legal arguments about the scope of the ATS, in at least seven different lawsuits.
Among others, these submissions make the following arguments:

¢ Claims arising abroad: The Bush administration continued to press its position
that the ATS either does not apply to any conduct abroad, or that it does not apply
to the conduct of foreign officials within their own territory, or that courts should
not make ATS claims available to litigants for abuses occurring abroad.”

¢ Aiding and abetting liability: Beginning immediately after Sosa, the
administration argued that aiding and abetting liability was not cognizable for
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ATS claims, taking this position in its supplemental amicus brief in the Unocal
appeal74 and in several briefs and Statements of Interest subsequently.”

e Conspiracy liability: In addition to aiding and abetting liability, the Bush
administration has taken the position that defendants cannot be held civilly liable
under the ATS for conspiring to commit violations of customary international
law.”

e Vicarious liability: In at least one submission, the Bush administration
distinguished vicarious liability from secondary liability in general, and argued
that in addition to aiding and abetting liability, vicarious liability doctrines such as
agency liability should not apply in ATS cases.”’

e Exhaustion of remedies: In one case, the Bush administration argued that ATS
litigants should be required to “exhaust” remedies available in their home country
before filing suit in the United Statues.”®

e Government contractor defense: In one case, the administration argued that the
so-called government contractor defense articulated by Boyle v. United
Technologies Corp.” applies to ATS claims, despite the fact that such a defense is
not found in international law.*’

The Bush administration’s attack on human rights litigation was not limited to
interpreting common-law claims under the ATS and the scope of international law. For
example, the administration also took the position that aiding and abetting liability was
not cognizable under the TVPA,?' a statute that reflected an explicit Congressional
endorsement of human rights lawsuits.

Case-specific concerns

A full analysis of the individualized concerns expressed by the Bush administration in
particular cases, as opposed to their legal analysis of the ATS, is beyond the scope of this
paper. Nonetheless, it is worth noting that the Bush administration weighed in on such
concerns in numerous ATS cases, both prior to and following Sosa, and nearly always
suggested concerns that would militate in favor of dismissal of the case. The most
common arguments made were that the case interferes with some stated U.S. foreign
policy interest, that the defendant at issue enjoys immunity from suit, and that the claims
are barred by the political question doctrine. The foreign policy interests put forward
include safeguarding the stability of a foreign country, deferring to other countries’
mechanisms for addressing human rights abuses,®® promoting cooperation with
antiterrcaris_mgii and anti-drug programs,® promoting U.S. investment in foreign
countries,*® or simply respecting the views of another country that the litigation should
not proceed.®’

While these positions are necessarily tied up with the facts of each case, it is worth noting
that no similar concerns were expressed by previous administrations in any case. In
Filartiga, for example, the defendant had been an official of the Alfredo Stroessner
government, and had acted in his official capacity. Even though the Stroessner regime
still ruled Paraguay at the time of the suit, the Government expressed no concern that the
case would interfere with foreign relations. Similarly, in Karadzic, the case concerned a
highly volatile political situation—the Bosnia war—and the defendant was served while
in the U.S. to attend a peace conference, yet the administration argued that it did not
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present a political question.®® The Unocal case concerned abuses committed by a foreign
military against its own citizens on its own soil, but the Clinton administration’s State
Department expressed no concerns in its submission in that case.** Even in the Marcos
litigation, where the Government argued that the ATS did not provide a cause of action,
the administration’s brief stated that the case would not affect U.S. forei gn relations, and
declined to take a position on any case-specific legal doctrine.”® Like its legal positions
on the scope of the ATS, the Bush administration’s expression of case-specific concerns
in numerous cases was a departure from past practice.

A number of these cases are still pending before the courts, and the Bush administration’s
submissions, although years old in many instances, remain the Government’s operative
statements. The following is a non-exhaustive list of cases in which the Bush
administration had expressed concerns and in which that submission has yet to be
withdrawn:

e Sareiv. Rio Tinto, PLC:®' Plaintiffs from Bougainville, Papua New Guinea
(PNG), sued a U.K. mining conglomerate for its direct participation in abuses by
the PNG military forces during conflict there. In 2001, the Bush administration
submitted a Statement of Interest to the Central District of California, arguing that
the case posed a risk to U.S. foreign policy interests, and in particular that the case
could jeopardize the PNG-Bougainville peace process.”> The District Court
accepted that the plaintiffs’ claims could be brought under the ATS,” but
dismissed all claims on case-specific political question and act of state grounds,
based upon the U.S. submission.”* On appeal, a Eanel of the Ninth Circuit
reversed, finding no political question problems.” The Bush administration
submitted an amicus brief arguing for en banc rehearing, which primarily argued
for an exhaustion requirement’® and no longer made any case-specific '

arguments.”’ The en banc panel remanded to the District Court to determine

whether exhaustion of local remedies should be required,”® and after the District

Court ruled that the case could proceed,” the defendants appealed again. The en

banc panel is now considering all outstanding issues, including political

question.'® The United States recently declined to make a further submission to
the Ninth Circuit,'®! but has never formally withdrawn the 2001 Statement of

Interest.

e  Presbyterian Church of Sudan v. Talisman Energy, Inc.:'” Residents of Sudan
sued Canadian corporation Talisman Energy under the ATS, seeking
compensation for war crimes, genocide, crimes against humanity and other
violations of international law in connection with abuses committed in order to
clear an area for oil development. The Government’s Statement of Interest
transmitted objections from the Canadian government and expressed concerns
over the foreign policy implications of the case.'” The Southern District of New
York rejected these concerns'® but later dismissed the case on other grounds;'®
the Second Circuit affirmed the dismissal last year,'” and a petition for certiorari
may soon be filed.

e Doe v. Exxon Mobil Corp.:'"" Indonesian villagers from Aceh brought suit against
ExxonMobil for its alleged responsibility for murder, torture, and other abuses
committed by security forces it contracted to provide security for its natural gas
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extraction and processing facility. After the U.S. submitted a Statement of
Interest arguing that the ATS claims interfered with foreign g)olicy, including
antiterrorism efforts, and jeopardized Indonesia’s stability, '°® the D.C. District
Court dlsmlssed the ATS claims on various grounds but retained state law
claims,'” rejectmg the notion that the entire case was non-justiciable.''® After
discovery and the denial of summary Judgment the state law claims were
subsequently dismissed on standing grounds;'!" the dismissal of the ATS claims
(and the state law claims) is currently on appeal to the D.C. Circuit."

e Mujica v. Occidental Petroleum Corp.:'"> Residents of a Colombian village
bombed by the Colombian air force brought suit under the ATS against
Occidental and security contractor Airscan for providing support and target
identification to the Colombian military, and for helping to plan the airstrike.
Plaintiffs alleged extrajudicial killing, torture, crimes against humanity, and war
crimes. The Bush administration’s Supplemental Statement of Interest argued
that the case could interfere with relations with Colombia by demonstrating a lack
of faith in Colombian institutions, that the case might deter “present and future
U.S. investment in Colombia,” and that this might “detract from the vital U.S.
policy goal of expanding and diversifying our sources of imported oil.”''* The
Central District of California, relying on this submission, dismissed all claims
pursuant to the political question doctrine and federal foreign affairs
preemption.''> On appeal to the Ninth Circuit, the Government’s amicus brief, in
addition to making arguments about the scope of the ATS, argued that both the
political questlon doctrine and international comity provided case-specific bases
for dismissal.''® The appeal was remanded to consider a question of exhaustion
of remedies,'!” but after the District Court recently ruled that exhaustion was
unngcessary,118 the case is back before the Ninth Circuit.

o Inre South African Apartheid Litigation (Khulumani v. Barclay National Bank
Ltd,, Balintulo v. Daimler AG):'*® Victims of abuses in South Africa brought suit
against several corporations who were complicit with the apartheid government.
The Bush administration submitted a Statement of Interest to the Southern District
of New York in 2003, arguing that the ATS does not create a cause of action, that
opposition to the lawsuits by the government of South Africa threatened
significant policy interests of the United States, and that litigation of these cases
“may deter foreign investment” in countries with “oppressive policies.”'** After
the District Court dismissed the case, rejecting the notion of aiding and abetting
liatbility,121 the Bush administration submitted an amicus brief to the Second
Circuit again arguing against aiding and abetting liability.'** The Court of
Appeals rejected this argument, holding that claims for aiding and abetting abuses
could be brought under the ATS.'* The Bush administration continued to press
its arguments regarding foreign policy concerns and aidmpf, and abetting in
another amicus brief supporting a petltlon [or certiorari; =" the Supreme Court
lacked a quorum to consider the petition.'*> On remand th{. District Court
allowed the case to proceed against several defendants;'*® the defendants appealed
again, and last year the Obama administration made a submission addressm% the
question of appealability only but not withdrawing the earlier submissions'?

10



Returning to Normalcy EarthRights International

despite the fact that the Government of South Africa no longer opposed the
cases.'”® The appeal is pending before the Second Circuit.

IV.  Wrong on policy, wrong on the law

Although a full analysis of the legal positions advanced by the Bush administration in
ATS cases is beyond the scope of this paper, it is worth noting that these positions have
been rejected frequently by the courts and criticized by mainstream legal scholars. The
Bush administration’s positions marked a retreat from longstanding United States policy
in favor of promoting human rights, and typically defended particular corporate interests
without considering the overall ramifications of these positions for the goals of the
United States.

Diminishing U.S. influence

As the above summary demonstrates, the Bush administration’s approach marked a
radical shift from prior administrations. Writing about the Bush administration’s first
submission in Unocal, Harold Koh noted:

The Bush Administration’s Justice Department under John Ashcroft had
four choices. Like the Clinton Administration, it could have supported the
plaintiffs; it could have supported the defendants on case-specific grounds;
or it could have declared neutrality. . . . Instead the Administration chose
a fourth, radical option, urging a position that would wipe out nearly
twenty-five years of appellate precedent. . . . The administration’s position
is wrong, as both law and foreign policy.'?

The result of this radicalism has been, in most cases, not to change the interpretation of
the law, but to reduce the weight of the views of the United States. As Professor Beth
Stephens wrote in 2008, “The judiciary has been remarkably skeptical of the
administration’s views in corporate-defendant [ATS] cases.”’>* At that point, aside from
cases against U.S. contractors and those arising out of World War II, only one ATS
lawsuit against a corporation had been dismissed based on the rationale advanced in that
case by the Bush administration; as noted above, in that case, Mujica v. Occidental
Petroleum, an appeal remains pending."! “Several short-comings in the Bush
administration approach led the judiciary to refuse to defer to administration views:
excessive claims for deference, exaggerated predictions of harm, ill-supported economic
claims, and a perceived bias towards corporate interests.”!*

Indeed, prior to the Bush administration, it was virtually unheard of for a court to refuse
to dismiss a case where the Government articulated foreign policy concerns. The courts
did so in at least five ATS cases since 2000.'*> The Obama administration would do well
to step away from the activism of its predecessor and return to the earlier, more restrained
approach to intervention in ATS cases.

Harming U.S. goals
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The Bush administration’s attempts to protect corporations from liability for their own
complicity in crimes against humanity have not furthered important United States policy
goals; in fact, they have hindered such goals. The Bush administration advanced
arguments that U.S. foreign policy, specifically the promotion of “active economic
engagement by private U.S. corporations as a method of encouraging reform and gaining
leverage in the foreign country,” would be impaired by holding corporations liable for
aiding and abetting gross human rights abuses. 134 But the State Department also takes the
position that “promoting corporate social responsibility around the world contributes to
the U.S. foreign policy goals of democracy promotion, free trade, international
development, and human rights.”'*> The Government thus recognizes that it is not
merely economic engagement, but responsible economic engagement, that leads to the
desired foreign policy objectives.

Corporations without high standards of respect for human rights will not be productive
agents for reform; to the contrary, they could send the message that the United States
tolerates severe human rights abuses by allowing its own corporations to contribute to
such abuses. As Harold Koh has argued, “litigation is not a bad way” to promote high
corporate standards of human rights protection;'*® although other approaches should also
be used, litigation against corporations who are complicit in abuses may help to
“internalize” norms of conduct into the corporate community and transform these
corporations into advocates for clear human rights standards."’

Pushing controversies into state courts

The Bush administration has made a number of arguments to limit the scope of the ATS
that would have the ultimate result of pushing transnational cases into state courts, rather
than federal court where the Founders thought they belonged The ATS was motivated in
part by fears that state courts could not be trusted to glve ahens a fair hearing and might
come to divergent conclusions about the law of nations. % That motivation would be ill-
served by a policy that ordinary tort doctrines, although applicable to common-law
claims, do not apply to ATS claims.

Perhaps the most quixotic argument made by the Bush administration was its insistence
that the ATS does not apply to claims arising abroad, or to claims by foreign nationals
regarding abuse by their own governments. It suggests that the ATS is very narrow
indeed: since only aliens can be plaintiffs, the statute would apply only to claims brought
by foreign citizens for abuses suffered in the United States, or perhaps on the high seas.
Such an interpretation, however, would simply result in cases like Fildrtiga being
litigated in state courts. The courts of New York, for example, know no geographic
limitations on their general subject-matter jurisdiction; as the Fildrtiga opinion itself
notes, the principle of transitory torts is a long-held and deeply embedded common law
principle.'

The same holds true for other arguments advanced by the Bush administration, such as its
position that complicity liability (including doctrines of aiding and abetting, conspiracy,
and vicarious liability) does not apply to ATS claims, or that litigants must attempt to
“exhaust” potential remedies available in the country where the abuse occurred before
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filing an ATS suit. Neither set of limitations applies to ordinary tort cases in state court.
In the Unocal case, for exam 4ple victims of slave labor and other abuses sued a U.S.
corporation under the ATS."*® When the District Court dlsmlssed the case, the plaintiffs
re-filed battery and negligence claims in California state court;'*! these claims proceeded
to trial (and settlement in the midst of trial).'*? If victims cannot sue a defendant for
complicity in gross human rights abuses in federal court, and must exhaust remedies
before filing suit, they will simply file such suits in state court, where tort doctrines such
as aiding and abetting are well-recognized and where no exhaustion is required.

In recent years, Congress has attempted to protect defendants against percelved abuses in
state court systems by making federal jurisdiction more expansive, not less. “ Leaving
transnational human rights abuses to state courts would not serve the goal of creating a
uniform federal jurisprudence on questions of international law and cases touching
foreign affairs. The better position is that standard tort doctrines that are applicable in
ordinary state tort suits—such as the doctrine of transitory torts, theories of complicity,
and the notion that corporations are liable to the same extent as natural persons—are
equally applicable in ATS cases.

A poor reception in the courts
In addition to being bad policy, many of the Bush administration’s arguments to limit the
ATS have been repeatedly rejected by the courts.

Since Fildrtiga, no court has ever accepted the argument that the ATS does not apply to
acts arising abroad. The Bush administration made this argument to the Supreme Court
in Sosa (a case where the alleged abuse occurred in Mexico). Although the Court in Sosa
did not expressly address the Government’s argument regarding extraterritoriality, the
day before Sosa was decided, the Court handed down its decision in Rasul v. Bush. Rasul
concluded that ATS claims were available to aliens detained by the U.S. military outside
the United States, noting that “[t]he courts of the United States have traditionally been
open to nonresident alicns * Sosa itself approved the reasoning of both Fildrtiga and
the third Marcos opinion'*>—both of which concerned abuses by foreign officials acting
within their own territory, against their own citizens, and wholly outside the United
States. Moreover, nowhere in the Court’s discussion of the history of the ATS is there
any mention of a limitation on its extraterritorial application,'*® and such a limitation
would be fundamentally inconsistent with the Court’s suggestion that a future case might
consider the appropriateness of requiring “the exhaustion of any remedies available in the
domestic legal system”—a requirement that would only apply in cases arising outside the
United States.'*

Aiding and abetting liability, which has been most frequently litigated, has been accepted
by both Courts of Apg)e'lls that have considered the issue'*® as well as the vast majority of
District Court cases.~ Only two District Court cases have squarely rejected aiding and
abettmg liability; one of these was reversed on appeal % and an appeal is pending in the
other.">" Neither opinion relied on the arguments made by the Government.
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Although fewer cases have considered conspiracy liability, the courts to do so have
generally disagreed with the Bush administration’s position, finding that one who
conspires in a violation of international law—who agrees that such a violation should be
carried out, and takes some step toward its completion—may be held liable for that
violation.'** Only one case has rejected conspiracy liability,'> and its analysis may
reflect a misunderstanding of the difference between conspiracy as a theory of liability
and conspiracy as an inchoate or incomplete offense.!>*

Similarly, no court has accepted the Bush administration’s view that theories of vicarious
liability, such as agency liability, do not apply to ATS claims in the same way that they
apply to other federal claims.'> And in the single case where the Bush administration
advocated application of the government contractor defense to ATS claims, the court
found it unnecessary to decide the issue, dismissing the ATS claims on other grounds.'*
On exhaustion of remedies, the courts have been divided. No court has accepted the
Bush administration’s position that exhaustion of local remedies is an absolute
requirement,'>’ and the Eleventh Circuit has expressly rejected any exhaustion
requirement.'>® The Ninth Circuit, however, recently adopted a “prudential exhaustion”
test for district courts to apply in deciding whether to require exhaustion of local
remedies.”®® The divided en banc ruling held that an exhaustion requirement may be
“discretionary” in the appropriate case, especially for cases lacking a “nexus” to the
United States."®

V. Steps in the right direction?

The Obama administration’s first submissions in ATS cases suggest that the
administration may be moving in the right direction, but only tentative steps have been
taken thus far. We are aware of only two submissions in ATS cases to which the United
States is not a party,'®' neither of which addresses any substantive issue regarding
interpretation of the ATS itself. Both submissions, however, offer some support to the
victims of abuse in the application of case-specific doctrines and defenses, although the
administration’s failure to repudiate prior submissions of the Bush administration risks
having those courts rely on those submission.

The first of these submissions was in November 2009, in the South African Apartheid
litigation before the Second Circuit. The brief studiously avoids taking any position on
any of the legal issues discussed in this paper. It does address the case-specific concerns,
but only in a roundabout way, by emphasizing that although the earlier Statement of
Interest highlighted foreign policy concerns, “it did not ask the district court to dismiss
the case.”'®® The brief therefore backs away from the Statement of Interest, but does not
formally withdraw that statement. Moreover, it does nothing to counter the Bush
administration’s previously-submitted legal arguments regarding the ATS; the Obama
administration has yet to make any submissions taking any position on the legal issues
relating to the ATS.
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The next submission was the Government’s amicus brief to the Supreme Court in
Samantar v. Yousuf'® Again, although Samantar is an ATS case, the brief addresses
only the case- spec1ﬁc questlon of the defendant’s claim of immunity as a former foreign
government official.'®* The amicus brief takes the position that the district court was
wrong to dismiss the case on the basis that the Foreign Sovereign Immunities Act (FSIA)
provided immunity to an individual official.'®> While the brief does argue that
suggestions of immunity are primarily within the province of the Executive, leaving open
the question of whether the Executive could immunize a foreign official for gross human
rights abuses, it rejects the absolute FSIA immunity claimed by the defendant.'®®

Most recently, the Government declined to make a new submission in the Rio Tinto case
before the Ninth Circuit.'®” The decision not to intervene in a case where the court had
not requested the views of the United States may signal a return to pre-Bush
administration practices; however, as in Apartheid, the Bush-era submissions in Rio Tinto
have yet to be withdrawn, leaving open the possibility that the court will rely on those
submissions. :

VI. - On the horizon: corporate liability

One issue on which the Bush administration never weighed in, but which is being
considered by several courts, is the basic question of whether corporations can be held
liable under the ATS. Although every court to consider the question has found that
corporatlons can be held liable,'®® at least one Judge has expressed skepticism,'® and the
1ssue1175 increasingly raised by defendants (and, in one case, by the Second Circuit
itself'7%).

While the Government has yet to take a position on corporate liability, the considerations
discussed above apply with equal force to this issue. Excluding corporations from the
reach of the ATS would simply move suits charging corporate complicity from the
federal courts to the state courts. Diminishing corporations’ responsibility for their own
participation in gross abuses would lessen the effectiveness of U.S. economic
engagement as a tool for promoting reform with repressive regimes. Moreover, deeming
corporations immune from liability would be contrary to the fundamental principles of
U.S. jurisprudence, in which corporations have long been held liable to the same extent
as natural persons.'”!

VII. Recommendations

Turning back the radicalism of the Bush administration in ATS cases requires several
simple steps. These measures will restore the credibility of the Government and allow
the Obama administration to advance its policy goals more effectively:

e Withdraw current submissions: The Government should immediately make it
clear in all active cases that, pending review, the Statements of Interest and
amicus briefs submitted by the Bush administration do not reflect the current
position of the United States.
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e Review Statements of Interest on a case-by-case basis: Where cases are still
pending, the administration should conduct a review of each case in which the
Government has previously submitted a Statement of Interest, to determine
whether the concerns articulated are still valid and accurately reflect the interests
of the United States.

e Refrain from unsolicited legal advice: Prior to the Bush administration, the
Government made no unsolicited submissions except in one case where the
United States was also a defendant. In order to rebuild the authority of the
Government, the current administration should return to this practice, and
generally let the courts do their job.

e Adopt positions that advance U.S. policy goals: Where the United States does
take a position in ATS cases, it should ensure that its positions will advance the
goals of U.S. policy, and are consistent with the overarching policy of support for
human rights. The Government should advocate that tort doctrines applicable in
ordinary common law cases also apply in ATS cases, in order to ensure that cases
touching upon foreign affairs remain in the federal courts, and should also
recognize that a liability regime for corporate complicity in human rights abuses
makes multinationals into more effective agents for positive economic
engagement, rather than assisting the very abuses that U.S. policy seeks to
prevent. In particular, the Obama administration should argue that the ATS
applies to acts arising abroad, that tort doctrines of aiding and abetting liability,
conspiracy liability, and vicarious liability apply to ATS claims, that corporations
may be held liable to the same extent as natural persons, and that exhaustion of
local remedies is not required.
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