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Missing the Point:
A response to the U.S. Chamber of Commerce report
“Think Globally, Sue Locally”

EarthRights International (ERI) has reviewed theeJR010 report “Think Globally, Sue

Locally,” by Jonathan Drimmer for the U.S. ChambeCommerce Institute for Legal Reform
(“Chamber”). The report accurately states thapomtions that face transnational tort lawsuits
in the United States are also likely to face aetgrof public education and outreach campaign
strategies, and provides a reasonably accuratlgatbsuch strategies and how they have been
employed. Fundamentally, however, the report rsiise point on thpurposeof such
campaigns, and succumbs to serious errors of geggenand analysis. Its suggestion that
education and outreach campaigns are designeddieblawsuits of dubious legal merit, and
pressure defendants into settlements, is not stggbby any of the analysis in the report, and its
focus on admittedly unrepresentative cases mean#sicase studies have little to say about the
field in general. Although Mr. Drimmer’s work foreutral clients, such as his legal analysis for
Lexis, is widely respected and generally fair, ‘filhiGlobally” is riddled with errors that betray
the bias of the Chamber and undermine the repaotislusions.

The Chamber’s bias is, of course, well-known. M4, the Chamber argued to the Supreme
Court that the Alien Tort Statute (ATS), which all®transnational lawsuits over serious
international human rights violations, could onéyibvoked if Congress passed a specific law
allowing suits for a particular violation—meanirigat no prior case should have proceeded
under the ATS. When this argument was rejected by the SuprenmetGehich found that cases
could be brought invoking international law norfrtee Chamber switched to arguing that
international law simply does not recognize corpotiability.> The Chamber believes that none
of the cases discussed in its report should b&vatldo proceed in any fashion, because it
believes that corporations should be immune framility even for violations such as crimes
against humanity. The Chamber’s bias is furthemshin Mr. Drimmer’s suggestion (p. 12) that
these cases arise from a “perceived failure to redivecertain social expectations.” “Social
expectations” is quite a euphemism for the protubg on crimes against humanity, war crimes,
extrajudicial killings and torture, to name the sésithat are most commonly alleged in the cases
analyzed. These opinions, that corporations shioglltnmune from liability and that the cases
are about “social expectations,” do not reflectrstieam legal views regarding transnational
litigation and may well have colored the analydithe facts and issues presented in the report.

1 Br. for the National Foreign Trade Council, USA*6RGE, the Chamber of Commerce of the United States
America,et al.asAmici Curiaein Supp. of Pet'r at 25-3@Gosa v. Alvarez-Machaig42 U.S. 692 (2004), 2003 U.S.
Briefs 339.

2 See Sosa v. Alvarez-Machafi@2 U.S. 692, 724 (2004).

3 Br. for the Chamber of Commerce of the United &tatf America admicus Curiaén Supp. of Def.-Appellee at
5-13,Presbyterian Church of Sudan v. Talisman Energy, B82 F.3d 244 (2d Cir. 2009).
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l. Missing the Point: Errors in Comparative Analysis

The most obvious fundamental flaw in “Think Glolyalis its suggestion that education and
outreach campaigns have the primary purpose ofprieg defendants into settling transnational
lawsuits, especially lawsuits with questionablealegerit. In order to test such a hypothesis,
Mr. Drimmer could have engaged in several formesashparative analysis.

Since the report focuses mainly on human righteg;adr. Drimmer could have examined
similar high-profile situations where no lawsuitsMded to determine if these campaigns are
associated with lawsuits or simply with corporatenan rights issues in general. For example,
there have been high-profile campaigns around sssueh as conflict diamoritiand the Chad-
Cameroon pipelinwithout any obvious lawsuit connection. It mayply be that these
campaigns are characteristic of major human rightgironmental, and labor rights issues, and
in some of these cases lawsuits are also filedgtwhaturally become a focus of the campaign.
For example, the Bhopal gas disaster in Indiadea worldwide campaign against Union
Carbide, which is unsurprising given that it was worst industrial disaster in history.

Litigation against Union Carbide arising out of thes disaster and subsequent pollution is
manifestly a small part of this campaign, and #veylers suing Union Carbide have no control
over the global campaigh Conversely, organizations such as ERI are algaged in public
campaigns with no tie to litigation, such as ERI/gjoing campaign against the Shwe gas project
in Burma’ These examples suggest that education and ohtceatpaigns are characteristic of
major human rights issues, and sometimes lawsugtalao filed in such cases. Without a real
comparison, there is no basis to conclude thataingpaigns detailed in the report are unique to
lawsuits.

Another useful comparison would be to study whetases with strong legal merit engender
more or fewer campaign tactics than legally wealses. For example, Mr. Drimmer could
have examined tactics used in cases that havesredrsummary judgment motions—the point at

* See, e.gAmnesty Int'l USA,Conflict Diamondshttp://www.amnestyusa.org/business-and-human-rigslict-
diamonds/page.do?id=10511Tlobal WitnessCombating Conflict Diamonds
http://www.globalwitness.org/pages/en/conflict dards.html

> See, e.g.Center for Int’| Environmental Lavi,he Chad-Cameroon Pipeline Project: Summary of @omgat
http://www.ciel.org/Ifi/chadcamsummary.htnimnesty Int’l, Contracting Out of Human Rights: The Chad-
Cameroon Pipeline Proje¢R005),available athttp://www.amnesty.org/en/library/asset/POL34/002&/en/
76f5b921-d4bf-11dd-8a23-d58a49c0d652/pol3401220@8En

® ERI is co-counsel on two cases captioBathu v.Union Carbide Corpnd was co-counsel @ano v. Union
Carbide Corp. The campaign is spearheaded by the the Inten@t@ampaign for Justice in Bhopal,
http://www.bhopal.netand its affiliate in the United States, StuddatsBhopal,http://www.studentsforbhopal.org
ERI is not a part of either organization.

" See generallfRI, Shwe Gas Campaighttp://www.earthrights.org/campaigns/shwe-gas-cagmpaERI has also
published a number of reports on other issuesdihaiot relate to ERI’'s current litigatiorsee, e.g ERI,
Capitalizing on Conflict: How Logging and Mining @mibute to Environmental Destruction in Burr(2003),
available athttp://www.earthrights.org/publication/capitalizkegnflict-how-logging-and-mining-contribute-
environmental-destruction-burmBRI, Oil Impacts in the Territory of the Native CommigstCanaan de
Cachiyacu, Pery2005),available athttp://www.earthrights.org/publication/oil-impadisritory-native-
communities-canaan-de-cachiyacu-p&tRI, The Human Cost of Energy: Chevron’s Continuing Roléinancing
Oppression and Profiting From Human Rights Abusddlilitary-Ruled Burmg2008),available at
http://www.earthrights.org/publication/human-cosesyy-chevron-s-continuing-role-financing-oppressémd-
profiting-human-rig
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which a judge decides that there is sufficient emie for a jury to hold the defendant liable—
compared to cases that have been dismissed aresidges. Many of the most high-profile
cases discussed by Mr. Drimmer, suclbage v. Unocal CorpBowoto v. Chevron CorpWiwa

v. Royal Dutch Petroleum GandRodriguez v. Drummondurvived the summary judgment
stage. If Mr. Drimmer’s hypothesis were correcte avould expect to see fewer campaign
tactics used in the legally strong cases thanse<dismissed at earlier stages. We are doubtful
of this® but the point is that the report does not engadkis analysis.

Alternatively, the report could have compared caseghich public campaigns were employed
with those where they generally were not. Numesigsificant transnational corporate tort
cases are not covered by the report at all—casgsas$aleh v. Titan Corp’.in which the
plaintiffs are seeking Supreme Court review atrtitenent'’ or any of the other cases arising
out of the Iraq wat? or Corrie v. Caterpillar, Inc,** or In re Terrorist Attacks on September 11,
20013 or any of the numerous cases arising out of thed¢dnist* Perhaps this is because
these cases engendered fewer public campaigntesgjut if so, they would provide useful
comparisons in deducing why campaigns are usednre £ases but not others.

The report also could have compared the activitiggaintiffs and advocates with the activities
of the corporations themselves. Although Mr. Drierracknowledges (p. 16) that “corporate
defendants in these same” cases may have utibotidg “similar . . . to those used by

plaintiffs,” the report “does not analyze” thosettes. This omission is surprising, given that the
report actually relies on the product of corpotatgics for much of its information; for example,
Mr. Drimmer’s discussion of the Lago Agrio litigati against Chevron cites to Chevron’s own
reports, press releases, and websites more thtamd$ (and often as a source for facts rather
than merely Chevron’s opinion). The one-sided $oagain misses an opportunity for a useful
comparison; if both sides to litigation engageimikar activities, it stands to reason that
engaging in those activities says little aboutrtexits of a party’s case.

8 Our experience suggests that high-profile campsaéga associated with high-interest and impacstueés,
regardless of the legal merits of the case, buhave not done any systematic study.

°580 F.3d 1 (D.C. Cir. 2009) (dismissing claimsiagalraq war contractors).

19 pet'n for CertiorariSaleh v. Titan CorpNo. 09-1313 (U.S. filed May 11, 2010).

1 See, e.gln re Xe Servs. Alien Tort Litige65 F. Supp. 2d 569 (E.D. Va. 2009).

12503 F.3d 974 (9th Cir. 2007) (dismissing claimaiast Israeli defense contractor).

13 See, e.9.349 F. Supp. 2d 765 (S.D.N.Y. 2005).

14 Numerous cases relating to the Holocaust have filednresulting in several major settlemenS@ee, e.g.
Whiteman v. Dorotheum GmbH & Co. K&1 F.3d 57 (2d Cir. 2006\ perin v. Vatican Bank410 F.3d 532 (9th
Cir. 2006);Ungaro-Benares v. Dresdner Bank A&9 F.3d 1227 (11th Cir. 200Hreund v. Republic of France
592 F. Supp. 2d 540 (S.D.N.Y. 2008)ndt v. UBS AG372 F. Supp. 2d 623 (E.D.N.Y. 200Bnderman v. Fed.
Republic of Austria256 F. Supp. 2d. 1098 (C.D. Cal. 20@ydner v. Banque Pariba&14 F. Supp. 2d 117
(S.D.N.Y. 2000){n re Holocaust Victim AssetSlo. CV-96-4849 (E.D.N.Y.)Markovicova v. Swiss Bank Coyp.
No. CV-98-2934 (N.D. Cal.)Rosenberg v. Swiss Nat'l Barifo. CV-98-1647 (D.D.C.). The latter three cases
settled for $1.25 billionseeClass Action Settlement Agreemeatailable at
http://www.swissbankclaims.com/Documents/Doc_9 I&eient.pdf other cases also helped prompt the creation of
the German Foundation “Remembrance, Responsihititiy Future” and the Austrian Fund for ReconciliatiBeace
and CooperationSee Ungaro-Benare879 F.3d at 1231 (noting that the German Fouadatias established in
response to “class-action lawsuits against the @ergovernment and private German companies .Amiarican
courts”); Whiteman 431 F.3d at 63 (noting that negotiations for Atustrian Fund commenced “partly in response
to class action litigation in United States couyts”
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Finally, as another tool in determining the motiwatbehind such campaigns, Mr. Drimmer
simply could have asked the people involved incdees. While he consulted corporate counsel,
however, Mr. Drimmer failed to consult anyone alijuavolved in advocacy for the victims in
these cases. Such consultation is no substitutégfirous analysis, since advocates certainly
could conceal their true motives, but it likely idiave helped correct some of the basic errors
in the report. Indeed, in the one instance in White report does quote from the views of an
advocate (p. 69), attorney Terry Collingsworth,aeg at a seminar, stated that his purpose in
engaging in “a public campaign” related to his sasas “to educate the public and raise
people’s awareness of human rights violations ety by corporate policy.” Mr. Drimmer
concludes that “[s]uch statements . . . readilyatthe motives behind” the campaigns, even
though Mr. Collingsworth’s statements do not seersupport Mr. Drimmer’s thesis or indicate
any improper motive behind the public educationvaas.

Il. Studying the Ouitliers: Errors in Inductive Reasoning

A second major flaw in “Think Globally” is its s&léon of case studies. Case studies are
typically intended to be representative of a phemoon, to allow more general conclusions to be
drawn from specific cases by a process of induct@soning. But the cases highlighted in the
report—“DBCP in Nicaragua” and “Chevron in Ecuadetfdre admittedly unrepresentative and,
in fact, unique, in at least two ways.

Most glaring in a report about “transnational twases” is the fact that neither of these cases is a
transnational caseEvery other casésted in the report is a case litigated in U.Qurts arising

out of conduct abroad, and nearly all of the otlagescases primarily litigated as violations of
international law under the Alien Tort Statute.eTitvo “case studies,” however, are of cases
that plaintiffs tried to litigate in the United $a but then were compelled to litigate abroad due
to dismissals under the doctrinefofum non convenieng which the defendants argued that it
would be inconvenient for them to litigate in thaitéd States. Most of the case studies then
focus on allegedly unfair treatment of the corpe@ddfendants by the foreign legislatures and
courts. Moreover, to our knowledge, none of thedPBcases included claims under the ATS,
and, while the Ecuador litigation did originallyclnde some ATS claims, those claims never
figured significantly in the case, are no longent jph the Lago Agrio litigation, and were not part
of the 2006Gonzales v. Texauit in the United States.

Furthermore, while the report focuses on the docuetefraud by plaintiffs and lawyers in the
Nicaragua DBCP cases and the false clain@danzales v. Texacd admits that these are the
only known fraudulent cases. (Indeed, even characterizi@pnzales v. Texaaas “fraudulent”
goes farther than the judge presiding over that easr did; as discussed more fully below, there
is no evidence the lawyers involved in that cadibertely presented false claims.) These two
cases are admittedly outliers, but they are nofethénighlighted as “case studies” that
supposedly tell something about dozens of othenitéedly non-fraudulent cases. A supposition
of widespread fraud appears to be a major bagtseafeport’s suggestion that public campaigns
are mounted to force settlements in meritless ¢césgthat supposition is baseless.

1> Seep. 54 (“The study did not identify the same typevidence or judicial findings of fraudulent adfies in the
other cases.”); p. 81 (acknowledging that “the anbarly evident instances of fraud occurred inGevron-
Ecuador and DBCP contexts” and referring to “thstvaajority of cases where no evidence of frayatésent”).
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Using these case studies, the report could hawendsame highly pertinent and useful
conclusions. Unfair treatment and fraud appeay tmhrise in cases litigated outside the United
States; indeed, the fraud and false claims in thases were exposed when proceedings were
brought in the United States. Of course, in baibes the corporate defendants chose to litigate
in the foreign country rather than in the Unitedt&$ and, as part of théarum non conveniens
argument, they represented to the U.S. courtdhtledbreign courts were fair and adequate. But
while the report acknowledges (pp. 19-20) that,JHen actions are refiled in foreign

jurisdiction, U.S. companies may face litigatiorumpredictable legal systems subject to
political and other external influences,” it faitsdraw the most obvious conclusion from this
observation: in order to avoid fraud and unfaiatneent, corporations should not attempt to use
the doctrine oforum non convenierts dismiss cases filed in the United States. tiypscally

not plaintiffs who choose to use these “unpredietédpal systems,” but defendants themselves,
in the hopes that the foreign legal system wilhiire favorable to them.

Instead of drawing such lessons, the report suggps81) that “[l]egislative amendments . . .
also may be warranted to help ensure the integfitige United States legal system.” The report
does not indicate what such amendments might biejoes it say what exactly is the threat to
the integrity of the U.S. courts. But it is cléhat no support can be drawn for this suggestion
from the examples given: outliers that are notesentative of transnational tort litigation, and
in which any fraud was readily exposed when thesagere brought to the United States.

lll.  Skewing the Facts: Errors in Objective Facts and Analysis

“Think Globally” also suffers from numerous factuators, ranging from minor mistakes to
major misconceptions. We have examined most gidkeltreatment of ERI's own cases, and
less closely the cases in which we have filed amiriefs; we may not have spotted all of the
errors in the treatment of cases with which weratentimately familiar. Many of these errors
may have been innocent, but a number of them dané&ito a portrayal of the cases as lacking in
legal merit, which plays into the overall argumehthe report.

Downplaying the merit of the cases

The following errors of fact and analysis eithepliwitly or expressly contribute to the argument
that the lawsuits are legally weak:

e The report’s discussion of the DBCP cases (p.@pJies that these cases are all
fraudulent and states that “most DBCP cases werigised,” but fails to acknowledge
that at least two such cases settled long befor@ftie fraudulent activity arose (and
before the enactment of Nicaragua’s Special Lav).564Ve are unaware of any
allegations of fraud in these cases, or in the ompsuits involving DBCP injuries
arising out of Costa Rica, Ecuador, and PanHmdjich the report also overlooks.

'8 One suit arising out of Costa Rica was settlefigigi2 for about $20 millionSee The price of bananakhe
Economist, Mar. 12, 1994. Another suit arising oluseveral countries was settled in 1998 for al$d million.
Mike Lanchin,Poisoned Plantations: Ex-workers in Nicaraguan baadields sue U.S. firms over illnesses
linked to toxic fumigantSan Francisco Chronicle, Mar. 15, 2001.

" See, e.g.Gene ParkWorkers Claim Pesticide Injuryonolulu Star Advertiser, June 9, 2010.
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e The report (p. 19 & n.14) states that, of the foanporate ATS cases to proceed to trial,
only one resulted in a verdict for the plaintiffhis is highly misleading at best. Jama
v. Esmor Correctional Servicesost of the plaintiffs settled their claims be&farial; and
the jury ruled in favor of two of the remaining jpiaff's claims at trial, rejecting two
others; the plaintiff was awarded $100,000 plus 690,000 in attorneys’ fees.

While the jury did rule against the plaintiff onrtengle ATS claim, it is obviously
incorrect to characterize the result of the treabawin for the defendants.

¢ Inits only concrete example of transnational casassupposedly lack legal merit, the
report suggests (p. 58) that three cases were otated by a likelihood of “success on
the merits” because they were filed shortly afterilar cases were dismissed. This is a
serious allegation that impugns the ethics of #veyers involved, and for at least two of
the cases the facts plainly do not support thgatlen. In cases against Coca-Cola, the
dismissal of one case arising out of Colombia olbstip has no bearing on the merits of
an entirely different case arising out of Guatemalén theUnion Carbidecases, in
which ERI is counsel, the cases do arise out oféimee circumstances, but a brief review
of the case histories and the opinions demonstvettgshe dismissal of thBanocase
likewise has no bearing on the merits of 8ahucases. The answer is sim@anq
although filed as a putative class action, was gised due to weaknesses of the named
plaintiff's own claims, and th8ahucases were filed by other members of the same
putative class who did not suffer from the sameélenms. In fact, the report fails even to
understand that there aweo SahucasesSahu lwas, in fact, filed in 2004, not 2007, well
before the ultimate dismissal Bana®® This happened because Benoplaintiff's
personal injury claims were first dismissed onutbf limitations ground$: andSahu |
was then filed by victims whose injuries were maeent® subsequently, the remaining
property damage claims Banowere dismissed because the court found that thetbt
did not own her propert andSahu liwas then filed by property ownefs.

Additionally, neither of th&ahucases includes any ATS claims.

e The report’s case history Bioe v. Unocalpp. 87-88), which settled in 2005, misses an
important detail that skews the presentation ostdement. Although the report
correctly states that Unocal moved to dismiss the court lawsuit after winning a
partial trial on corporate alter ego issues, tiporefails to note that Unocal’'s motion was
deniedon September 14, 2062and on November 2, 2004, the court set a tria tata

'8 SeeJama v. Esmor Corr. Servs., In677 F.3d 169, 171-73 (3d Cir. 2009). The attpshéees award was
subsequently vacated and remanded by the ThirdiiCiricl. at 181. Later filings in the case suggest thattarties
later settled the fee award dispute for $525,088eMemo. of Law in Supp. of Pls.” Mot. to Enforce tBettlement
Agreement with Defs. Esmor & Lima for Attorneys’d=e& Expenses, Docket No. 5843dbma v. Esmor Corr.
Servs., InG.No. 97-3093 (D.N.J. filed Mar. 19, 2010).

19 CompareSinaltrainal v. Coca-Cola Cp578 F.3d 1252 (11th Cir. 2009) (allegations dburactivists killed by
paramilitaries in Colombiayith Complaint,Palacios v. Coca-Cola CpNo. 10-CV-03120 (S.D.N.Y . gvailable at
http://www.killercoke.org/cokeguatcomplaint.d@mmplaining of violence directed by managemera Goca-Cola
plant in Guatemala).

2 Sahu v. Union Carbide CorpNo. 04-cv-08825 (S.D.N.Y. filed Nov. 8, 2004).

2L Bano v. Union Carbide Corp361 F.3d 696, 711 (2d Cir. 2003).

#25ee Sahu v. Union Carbide Cqrp48 F.3d 59, 62 (2d Cir. 2008).

#Bano v. Union Carbide CorpNo. 05-6082, 2006 U.S. App. LEXIS 21022, *34-28 Cir. Aug. 10, 2006).

24 3ahu v. Union Carbide CorpNo. 07-cv-02156 (S.D.N.Y. filed Mar. 13, 2007).

% Ruling on Defs.’ Mot. for JudgmeriDoe v. Unocal Corp.No. BC 237980 (Sup. Ct. Los Angeles County Sdp. 1
2004),available athttp://www.earthrights.org/sites/default/files/I&g@e-v-unocal-09-14-2004.pdf
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jury trial on the merits for June 21, 2085 The settlement was then announced in
December 2004 and finalized in March 200%. While the report’s presentation
suggests that Unocal settled when it was winniegctse, notwithstanding a lack of legal
merit, in truth the settlement occurred only afierocal had exhausted all attempts to
avoid a jury trial.

e The report’s history oWiwa v. Royal Dutch Petroleuand related cases (pp. 94-95)
similarly omits details relevant to the 2009 setidmt of these cases. The report correctly
notes that the district court dismissed the lawagdinst Shell's Nigerian subsidiary for
lack of personal jurisdiction. But the report $aib acknowledge that the Second Circuit
reversed this dismissal on June 3, 2009, shorftyre¢he June 8th settleméfit.

e Also in theWiwacases (p. 95), the report states that the cdoredl crimes against
humanity claims to proceed under the ATS, but i fae court also allowed claims for
summary execution, arbitrary arrest and detentiod, cruel, inhuman, and degrading
treatment’ (as well as torture, which the defendants didohailenge).

e The report’s history oBowoto v. Chevrofpp. 85-86) correctly notes that the district
court dismissed all ATS claims except crimes addiosanity in 2006, based on the
notion that private actors could not be held ligbleaiding and abetting a state actor in
committing a state-action offense, but it mislegtimromits the court’s subsequent
reconsideration and reversal of this position ifhagust 14, 2007, ordét. Ultimately,
the court also found that claims for torture angetrinhuman, or degrading treatment
were actionablé?

e The report’s case history bloe v. Exxon Mobil Corgpp. 86-87) misstates which party
appealed from a 2005 ruling that only partly grdrdemotion to dismiss; the report states
that the “plaintiffs appealed,” whereas it was atifuthe defendants that did so. Thus
when the appeal was dismissed for lack of appddialthis was a victory for the
plaintiffs, not the defendants.

Supporting the arguments with errors

The report contains additional factual and legedrarthat contribute to various other points.
Among them:
¢ In support of its argument that transnational casesiniquely problematic, the report
states (p. 17) that “the ATS is unique among modtkgal systems” because it “permits
the filing of tort actions that lack a factual nexo the locale where the underlying acts

% SeeCase Summary fdboe v. Unocal Corp http://www.lasuperiorcourt.org/civilcasesummaryéxdasp(search
for “BC 237980") (listing “Jury Trial” scheduled toegin June 21, 2005).

2 ERI, Settlement in Principle Reached in Unocal Gd3ec. 13, 2004at
http://www.earthrights.org/legal/settlement-prifeipeached-unocal-case

2 ERI, Final Settlement Reached in Doe v. Unoéadr. 21, 2005at http://www.earthrights.org/legal/final-
settlement-reached-doe-v-unacal

#Wiwa v. Shell Petroleum Dev. Co. of Nigeria Ltdo. 08-1803-cv, 2009 U.S. App. LEXIS 11873 (2it. Qune
3, 2009).

% 'Wwiwa v. Royal Dutch Petroleum Corp26 F. Supp. 2d 377, 382 n.4 (S.D.N.Y. 2009)

31 Order Granting Leave to File a Mot. for Reconsidien & Denying Without Prejudice Certification ©kders
1202, 1203, and 1204 for Interlocutory Appézdwoto v. Chevron CorpNo. C 99-02506, (N.D. Cal. Aug. 14,
2007).

32 Bowoto v. Chevron Corp557 F. Supp. 2d 1080, 1091-95 (N.D. Cal. 2008).
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occurred.” This is incorrect and betrays a lackmmderstanding of basic legal principles.
The Supreme Court has recognized since 1843 tlmtdéfendant is subject to
jurisdiction in the United States, it may be suedetfor wrongs that arise anywhere in
the world®® This is the same rule that has been followethénlinited Kingdom (and in
numerous other common-law systems) since at |&ast>t

¢ In support of its argument that the Chevron-Ecuaditigation is fraudulent, the report
(pp. 37-39) both overstates the actual evidendeatl inGonzales v. Texaand
misleadingly attempts to tie tli&onzalescase to the Lago Agrio litigation. With respect
to the so-called fraud, although the district canGonzaledound that the attorneys
knew or should have known that their clients ditlimave cancer, there was no evidence
of actual knowledge—the facts pointed to a lacKibfient investigation and an improper
delegation of duties to paralegals, but it was singlied that attorney Cristobal Bonifaz
did ask his paralegal to identify people “who hagtdvered they had cancer” and for
whom a doctor “could confirm that there was ‘atske@ 51% probability’ that the cancer
had been caused by petroleum contaminatioriNo evidence of any deliberate attempt
to defraud the court, as opposed to miscommunitaia incompetent investigation,
was identified; none of the opinions@onzalesnot even the one in which the judge
levied sanctions of $45,000 against Mr. Bonifazgrelterizes the misconduct as
fraudulent® As to the connections to Lago Agrio, although Blonifaz wasone of the
attorneys who had organized the Lago Agrio litigatithe court’s ruling makes clear that
Gonzaleswvas filed only after Mr. Bonifaz’s relationshiptWithe Lago Agrio team had
been severed, and not on especially good t&fnisdeed, Mr. Bonifaz argued when he
filed Gonzaleghat his clients feared for their safety due ®rift with the Lago Agrio
teant®; that rift was not, as the report suggests (m.388), later orchestrated “out of a
desire to distance Bonifaz from the Lago Agriayhtiion.”

e In support of its argument that public campaigritacare orchestrated by lawyers and
plaintiffs, the report captions a picture (p. 5Bpho v. Union Carbide Campaign from
EarthRights International.” While the photo isrfr&cRI's website (and is used by ERI
with permission and not licensed for use in thergpit is taken from the page
describing the legal case—not any kind of campagge. It is of course no secret that
activists and advocates have been campaigningsidaimon Carbide for over 25 years,

33 See McKenna v. Fisk2 U.S. 241, 249 (1843) (“It then appears fromlmpks, that the courts in England have
been open in cases of trespass other than trespasseal property, to foreigners as well as tgexib, and to
foreigners against foreigners when found in Englémdtrespasses committed within the realm andobtite
realm, or within or without the king’s foreign dommns. . . . The courts in the District of Columbiave a like
jurisdiction in trespass upon personal properthlie courts in England . . . .").

3 See Mostyn v. Fabriga88 Eng. Rep. 1021 (K.B. 1774).

% Gonzales v. Texaco, IndNo. C 06-02820, 2007 U.S. Dist. LEXIS 81222, *6NZD. Cal. Oct. 16, 2007).

% See generally id

3" The Lago Agrio team terminated Bonifaz in 2006tiag that his actions “in the last few years haeen
unilaterally decided and personal’ and constitutegre than a grave lack of respect but a violatbfthe Amazon
Defense Coalition’s] internal decision-making preses with respect to the legal process, which tesged a
feeling of distrust in the directors and the letgalm members alike.”ld. at *6.

¥ See, e.gid. at *6-7 (noting that in 2006, Bonifaz sought teridfy three or four potential plaintiffs to filereew
suit in the United Stateddoe v. Texaco, Inc71 Fed. R. Evid. Serv. 493, 2006 U.S. Dist. LEXE11, *4, *16
(N.D. Cal. 2006) (noting that the plaintiffs argubeét they feared that “the [Amazon Defense Caat]tiwill harass
them if they knew their identities,” which was apgratly based on Bonifaz's “problems between himastf the
Frente leading to their parting ways”).
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but while ERI has active public campaigns to pragmirporate accountability in many
cases, we have no active campaign against Unidoidgar The campaign work on this
issue is amply done by numerous advocates witlfonoextion to the lawyers.

¢ In support of its argument that plaintiffs enlistdign governments in order to influence
U.S. courts, the report (p. 79) misstates theabletters from foreign governments in the
ApartheidandUnion Carbidecases. These letters were not campaign tactiognaeksto
influence the court to find the defendants liablgt, legally relevant statements of
position. InApartheid the Government of South Africa originally madeltple
statements in opposition to the suits, includitigdian amicus brief before the Second
Circuit and a declaration by the Justice Ministethe district courf? The subsequent
letter referenced in the report was obviously idezhto counteract these earlier
statements, rather than to apply pressure agai@stourt. Similarly, irdnion Carbide
the Second Circuit had stated that the districttcstwould “revisit its dismissal of the
claim for plant-site remediation in the event ttiet Indian government or the State of
Madhya Pradesh . . . urges the court to order seligf.”*° The submission of a letter
from the Government of India was in direct respaiosihis, not an effort to exert
“political pressure.”

Numerous factual mistakes

Additionally, the report contains errors that dad appear to support any particular argument, but
are simply incorrect:

e The report (p. 18 n.7) states that the Second €salecision inKadic v. Karadziovas
“overruled in part” byKhulumani v. Barclay Nat'| Bank Ltdalthough it gives only the
citation forKhulumaniand not the case name). Nothind<imulumaniimplicitly or
explicitly overrules any part dfadic. One concurrence ihulumanidid acknowledg#
thatKadic was overruled in part bgosa v. Alvarez-Machaialthough the Supreme
Court inSosaessentially ratified the substantive approach t&ATaims taken by the
Second Circuit irkadic,* it did clarify, contrary tKadic, that the cause of action in an
ATS case was derived from the common law, not floenATS itself*®

e The report (p. 18 n.7) confuses the case histoBoafv. Unocal Corp The Ninth
Circuit’'s 2002 three-judge panel opinion in theecass not vacated by the 2005 order; it
was vacated in 2003 when the court of appeals \totéake the casen banc** The
2005 order, issued following the settlement in¢hse, actually vacated the underlying
district court decision dismissing the case, malivag dismissal no longer good I&w.

e The report (p. 18 n.9) states that Terry Collingdtvstopping running International
Rights Advocates (IRA) when he became a partn€oatad & Scherer LLP. In fact Mr.

%9See In re S. African Apartheid Litiggil7 F. Supp. 2d 228, 277-78 (S.D.N.Y. 2009).

“0Bano v. Union Carbide Corp361 F.3d 696, 717 (2d Cir. 2004).

*1 Khulumani v. Barclay Nat'l Bank Ltd504 F.3d 254, 265 (2d Cir. 2007) (Katzmann, dncarring).
*2350sa 542 U.S. at 732.

“31d. at 724.

“4Doe v. Unocal Corp.395 F.3d 978 (9th Cir. 2003).

“>Doe v. Unocal Corp.110 F. Supp. 2d 1294 (C.D. Cal. 200@cated by403 F.3d 708 (9th Cir. 2005).
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Collingsworth still heads IRA, whose cases are adwministered through the offices of
Conrad & Scheref®

e The report (p. 18 n.9) states that ERI is couns8IATS cases. ERI has actually
represented plaintiffs in 8 ATS cases, of which tmeye suits by the sani®e plaintiffs
against multiple Unocal defendants and three weaite by the sam®@Viwa plaintiffs
against multiple Royal Dutch Shell defendants. EBRilso counsel in three other cases
mentioned in the report, none of which have any AESnNs.

e The report (p. 18 n.10) states that Paul Hoffmawe, @ ERI's co-counsel, has been
counsel in 11 ATS cases. In fact, Mr. Hoffman hasn co-counsel on 7 ATS cases with
ERI in addition to at least 6 others against capons Apartheid Mujica v. Occidental
Petroleum Corp.Presbyterian Church of Sudan v. Talisman Energy, Kiobel v.

Royal Dutch Petroleum Coroe v. Wal-Mart Stores, IncandRoe v. Bridgestone
Corp), as well as several ATS cases against individuals

e The report (p. 18 n.10) states that Judith Browonr@$ky, also one of ERI's co-counsel,
has been counsel in 6 ATS cases. In fact, Ms. Gkgrhas been co-counsel on 7 ATS
cases with ERI alone, and has also been couns#éh@n cases against corporations
including theApartheidlitigation, as well as several ATS cases agaimdividuals.

e The report (p. 37) states that “Judge Williams Aguesided oveGonzales v. Texacd
is actually Judge William Alsup.

e The report’s Appendix A (p. 83) makes some bagiarsrregarding public education
strategies that have been used in cases. We lgr&aomliar with the few cases that ERI
has been counsel in, and there are several eglatsg to those. For example, with
respect to botoe v. Unocakhnd theDccidentalcases, the table shows that there have
been “Reports” related to the cases as a “Pataltét that could not be connected to
plaintiffs.” To the contrary, ERI itself, coungalUnocaland in one of th@®ccidental
cases, has issued publications on the human agickenvironmental abuses at issue in
each cas&’ With respect t@owoto v. ChevroandWiwa v. Royal Dutch Petroleyrthe
table does not show any “Reports” related to tleesabut in fact Human Rights Watch
published a report regarding the abuses at issbetincase&® and several additional
reports have been published regarding the execafisien Saro-Wiwd® Conversely,
the report suggests that the plaintiffd/fiwahave been involved in calls to boycott
Shell; we are unaware of such action in that éase.

6 See, e.gInternational Rights Advocatedpb Announcement (Human Rights Law)
http://www.iradvocates.org/Employment.ht(hAll cases are administered through the WashingBC office of
Conrad & Scherer, LLP.").

“"See, e.g.ERI, Total Denial(1996),available athttp://www.earthrights.org/publication/total-dentaiport-
yadana-pipeline-project-burmgRlI, Total Denial Continues: Earth Rights Abuses Aldmg Yadana and Yetagun
Pipelines in Burmd2000),available athttp://www.earthrights.org/publication/total-den@intinues ERI,
Racimos de Ungurahui, & Amazon Watéh|.egacy of Harm: Occidental Petroleum in Indigesdierritory in the
Peruvian Amazo2007),available athttp://www.earthrights.org/publication/legacy-harm

8 SeeHuman Rights Watchlhe Price of Oi(1999),available at
http://www.hrw.org/reports/1999/nigeria/nigeria0 19

*9 See, e.g Amnesty Int'l,Nigeria: Time to End Contempt for Human Rigtit896),available at
http://www.amnesty.org/en/library/asset/AFR44/0D96/en/5b885ee6-eaef-11dd-b22b-
3f24cef8f6d8/afr440141996en.pdrticle 19,Nigeria: Fundamental Rights Deni€#l995),available at
http://www.article19.org/pdfs/publications/nigefisndamental-rights-denied.pdf

*0 Earlier in the text, the report (p. 73) acknowlesighat “it is unclear whether” an NGO'’s call toybott Shell was
“related to the plaintiffs.” Nonetheless, in Apjp@nA the boycott is listed as being a “Plaintiffactic.”
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e The report (p. 86) erroneously counts only four ACBSes in thén re Chiquita Brands
coordinated litigation. While four ATS cases wergginally coordinated in 2008, one
more was filed later in 2008, and two more weredfiin 2010, for a total of seven suits.

e Also with respect tdn re Chiquita Brandgp. 86),it is somewhat misleading to refer to
“allegations” that Chiquita funded the Colombiamgpailitaries known as the AUC;
Chiquita admitted and pled guilty to doing%o.

e The case history ddoe v. Exxon Mobil Corgpp. 86-87) ignores the fact that there are
two related cases against Exxon Mobil, Dree | case filed in 2001 and ti@oe VIl case
filed in 2007%°

e The case history of tHexxon Mobilcasegp. 87) also incorrectly states that the district
court dismissed the cases in 2009 because “althihw@gATS permits aliens to file tort
actions in U.S. courts for violations of the ‘lafvr@tions,’ the case should nonetheless
not be heard in this country.” No ATS claims watéssue; those claims had been
previously dismissed iDoe |and were never asserteddoe VIIl. The case was
dismissed based on a unique (and almost certdia tverturned) ruling that, as a
general matter, non-resident aliens do not havelstg to sue in U.S. courts.

e The case history of theccidental Petroleuncases (pp. 90-91) strangely groups together
three almost entirely unrelated cases, arisingbdifferent factual situations in three
different countries. Treating these cases aselatthe discussion of the campaign
tactics used (p. 83) is highly misleading, becdbsee is no joint campaign regarding the
three cases. For example, ERI is couns®laynas Carijano v. Occidental Petroleum
but is not counsel on the other two cases.

e The case history dbalvis Mujica v. Occidental Petroleu(p. 91) also omits the fact
that, subsequent to the district court remand @&ised, the district court ruled on March
8, 2010, that “it would not impose a prudential @$tion requirement in this casg.”

e The report (p. 94) states that the secdhdacase isNiwa v. Royal Dutch Petroleym
but it is actuallywiwa v. Andersar’

e The report relies on “press reports” for the amafrihe Wiwa settlement (p. 95), which
is curious because the settlement documents atie puldl are available onlirmé. Also,
the report states thatWiwa I’ and “Wiwa IlI” settled; the settlement actually applied to
all threeWiwacases\Wiwa v. Royal Dutch Petroleum CorjViwa v. Andersarand
Wiwa v. Shell Petroleum Development Co. of Nigefia

*1 The case filed later in 2008lispez Valencia v. Chiquita Brands Int'l, In&o. 08-cv-80508 (S.D. Fla.); the

cases filed in 2010 atdenao Montes v. Chiquita Brands Int’l, In®o. 10-cv-60573 (S.D. Fla.) ambes 1-976 v.

Chiquita Brands Int’l, Ing.No. 10-cv-80652 (S.D. Fla.).

%2 SeeFactual ProfferUnited States v. Chiquita Brands Int'l, IndNo. 07-055 (D.D.C. Mar. 19, 2007).

> See, e.gDoe VIl v. Exxon Mobil Corp658 F. Supp. 2d 131, 132 (D.D.C. 2009).

>*|d. at 134-35.

%5 Ruling on Limited Remand as to the Prudential Ewstian Issue at 1%alvis Mujica v. Occidental Petroleum

Corp, No. CV 03-2860 (C.D. Cal. Mar. 8, 2010).

5 No. 01 Civ. 1909 (S.D.N.Y.).

" SeeSettlement Agreement and Mutual Releasmjlable athttp://wiwavshell.org/wiwa-v-shell-victory-

settlement/and Settlement Agreement Between Wiwa Plaintiffs aneérgy Equity Resources Limited re Wiwa v

5Sghell Settlemengvailable athttp://wiwavshell.org/documents/Wiwa_v_Shell EERABREEMENT.pdf
Seeid.
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V. Conclusions

The basic observation underlying “Thinking Globaily sound: companies that are sued for
serious human rights and environmental abuseWéh face public education and advocacy
campaigns in addition to the litigation. This slibrot be surprising; what is objectionable,
rather, is Mr. Drimmer’s insinuation that campaigme somehow manipulated or controlled by
litigators to compel companies to settle weak caase for their own financial gain. The report
is so riddled with errors of fact and logic thag ttonclusions that it draws from this observation
are anything but sound. The report relies on chisgagted in foreign countries to draw
conclusions about transnational cases in the Uiditatks, uses the only cases in which false
claims have been documented as its primary examnfpéegiently makes errors of law and fact
that have the effect of downplaying the legal nseoitthe cases it analyzes, and generally fails to
perform any rational comparisons that would leatk#td insights.

All the same, “Thinking Globally” is a useful studyrhe data that it collects hold two key
lessons for multinational corporations: first, besvaf becoming complicit in severe human
rights and environmental abuses abroad, becausmnhpois litigation likely, but a multi-layered
public outreach, education and advocacy campaignwel accompany that litigation; second,

if you do get sued, think twice before attemptiagrtove the litigation to another country that
seems more hospitable to corporate defendantsysethe results may be unpredictable and not
up to the standards of the United States justistegy. Indeed, far from suggesting the need for
legislative reform, the report does a great jobigilighting what’s right with American society
and the American courts. It should be a mattgarigle that in this country, corporate abuse is
often targeted by a number of different advocatesgroups with a range of strategies, which is
the only way of successfully countering multi-tmhrdollar enterprises. And the U.S. courts
remain the preeminent judicial institution in thend, where both plaintiffs and defendants alike
have the best chance for justice.
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