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Case No. 12-14898-B

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

Antonio Carrizosa, et al., v. Chiquita Brands Imtational, et al.

PLAINTIFFS-APPELLEES-CROSS-APPELLANTS CORPORATE
DISCLOSURE STATEMENT AND AMENDED CERTIFICATE OF
INTERESTED PERSONS
Pursuant to Federal Rule of Appellate Procedurg @6d Eleventh Circuit
Rule 26.1-1, counsel for Appellees-Cross-Appellaetsifies that no party
represented by counsel has a parent corporatiois tloere a publicly held
corporation that owns 10% or more of any partyteist
Pursuant to Eleventh Circuit Rule 26-1.1, counselppellees-Cross
Appellants certify and adopt the lists of the tjialges, attorneys, persons,
associations of persons, firms, partnerships, grarations that have an interest in
the outcome of this case on appeal, including slidoses, conglomerates, affiliates
and parent corporations, including any publiclydhabrporation that owns 10% or
more of the party’s stock, and other identifialdgdl entities related to a party,
listed in Appellees-Cross Appellants’ initial Cédate of Interested Persons filed

with this Court of December 21, 2012, in additiorthiose listed in Appellants-
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Cross Appellees’ Certificate of Interested Perdded on May 28, 2013, and in
Appellees-Cross Appellant’s brief filed by AttornBxul David Wolf on July 22,

2013.

1. Additional persons to be added to the above meadi@ertificates of

Interested Persons are as follows:

Acevedo Caro, Gloria Patricia
Agualimpia Asprilla, Bertha Ines
Agudelo Vanegas, Luz Adiela
Aguirre Gomez, Elizabeth
Alcaraz Gonzalez, Rubiela
Almarid Diaz, Lerby Luz
Altamiranda, Marleny
Alvarez Quintero, Omaira
Angel Gomez, Carmen Rosa
Aragon Borrero, Jaime
Areiza Jaramillo, Julia Stella
Argumedo Munoz, Teresa
Argumedo, Mabel Eugenia
Arias Perez, Luz Marina

Arrieta Lora, Gil De Jesus
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Asprilla Blandon, Dora Amanda
Asprilla Caicedo, Ledys

Atencio Pajaro, Libia

Avendano Monsalve, Frank Giovanny
Ayala Tapias, Denis Antonio

Banquet Sanchez, Maria Cecilia
Barbosa Batrrios, Jose

Batista Blanquicet, Juan

Batista Roquemes, Jose De Los Santos
Bedoya Serna, Maria Margarita
Bedoya Vargas, Adriana

Benitez Manco, Rosa Mirama
Bermudez Ospina, Adalgiza

Bertel De Osorio, Elsa Del Carmen
Betancor Uribe, Maria Del Carmen
Blanco San Martin, Natividad
Blandon Mosquera, Adelfa

Bolivar Garcia, Ana Dolia

Borja Gamboa, Rosa Eulalia

Borja Uribe, Ana Alicia
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Buelvas Arriera, Leydis Alicia
Buenano Agualimpia, Efrain
Caicedo Bello, Yoni

Caicedo Valoyes, Dalia Maria
Campo Nunez, Flor

Cardenas Arteaga, Elis Margot
Carmona Correa, Elsy Alcira
Carmona Correa, Encarnacion
Carvajal Perez, Maria Belarmina
Casallas Rivera, Mario Ricardo
Castano De Valencia, Maria Marleny
Castrillon David, Orlin

Castro Beltran, Ayda

Castro Vargas, Rosa Mirama
Causil Nieto, Katia Maria
Cavadia Artriaga, Eneida Rosa
Chaverra Chaverra, Clotilde
Cogollo Alarcon, Glenis
Combatt Artheaga, Alexandra

Cordero Villalba, Teodora Maria
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Cordoba Amagara, Yerlin
Cordoba Correa , Ana Teresa
Cordoba Florez, Luis Armando
Cordoba Martinez, Telma Maria
Cordoba Mosquera, Libardo
Cordoba Mosquera, Victoriana
Cordoba Tovar, Ana Milena
Correa Fuentes, Margelina
Correa Sanchez, Doralba
Correa Sepulveda, Marleny
Cortes Lopez , Carlos

Cortez Ruiz, Carlos

Cossio Martinez, Marta Nury
Cuesta Cuesta, Marleny
Cuesta, Edilberto

David De Torres, Ana Clarisa
Dias Perez, Yolis Filomena
Diaz Fuentes, Cecilia Del Carmen
Diaz Padilla, Aristides

Diaz Perez, Argemida
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Diaz, Nohemi

Duarte Diaz, Luz Marina

Duarte Puerta, Amparo De Jesus

Emilse Torres, Maria

Ena Luna, Isabel

Enilza Vega, Yoaira

Espitia Zapata, Luz Mary
Falconery Perez Lopez, Maria
Fernandez Arrieta, Delis Isabel
Florez Jaramillo, Maria Dionis
Florez Loaiza, Maria Felicia
Florez Paz, Dalila

Franco Garcia, Maria Helda
Fuentes Cavadia, Yanidis

Galarcio Vega, Jose Luis

Galeano De Oquendo, Maria Nohelia

Gallego Sanchez, Patricia Isabel

Gamboa Vega, Clara Luz
Garces Isaza, Ana Cecilia

Garcia Calcedo, Ana Carolina

C-6-of 17



Garcia Chavarria, Maria Consuelo
Garcia Giraldo Jairo Leal, Ana Eva
Garcia Mena, Maria Osiris

Garcia Montoya, Maria Elena
Garcia Pino, Dionne

Giraldo Aguirre, Dora Cecilia
Giraldo Loaiza, Sol Marina

Giraldo Sanchez, Luis Alfonso
Gogollo Fuentes, Hermelinda
Gomez Bernal, Luz Marina
Gomez Gomez, Rosa

Gomez Lenis, Veronica Isabel
Gomez, Ana Joaquina

Gomez, Luz Mary

Gonzalez, Miladis

Graciano Guisao, Romelia
Guerrero Herrera, Miladys
Guevara Guzman, Petrona De Jesus
Guisao Vargas, Luis Alfredo

Guzman Borja, Yaneth Cecilia
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Henriguez Valencia, Carmen Tulia
Hernandez, Carmen

Herrera Yepez, Felicita De Jesus
Herrera Yepez, Nubia Esther
Hidalgo Cuesta, Emma

Hincapie Jaramillo, Alba Stella
Hinestroza Calderon, Sandra Judith
Holguin Bravo, Blanca Ines

Julio Estrada, Yelissa

Julio Tapias, Erika

Lara Albarez, Tomasa Del Carmen
Ledesma Rodriguez, Dagoberto
Lemos Blandon, Toribio

Leon De La Hoz, Graciela

Leyes Morelos, Arellys

Linan Giraldo, Siria Rosa

Lizardad Murillo, Jose Emilio
Londono Madrigal, Ines Ofelia
Londono Pineda, Maria Nelly

Lopez Cardenas. Luz Mery
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Lopez Pena, Sandra Isabel
Lopez Ubarne, Marcial De Jesus
Lucas Gomez, Neyla

Lucelli Zapata, Nubia

Machado Durango, Maria Isaura
Machado Perez, Jamel

Madera Robledo, Ayda Ruth
Madrigal Torres, Diana Beatriz
Maquilon Valencia, Maria Nayibe
Marin Bedoya, Carlos Andres
Marin De Gallego, Rosa Elena
Marquez Caravajal, Gerson Esteban
Martinez Cardona, Olga Lucia
Martinez Cordoba, Nohelia
Martinez Jaramillo, Delsi Maria
Martinez Miranda, Rosa Esther
Martinez Sierra, Francia Elena
Mejia Wilchens, Anais

Mena, Brunilda

Mendez Solera, Nadys
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Mendoza Bornos, Ada Luz

Meneses Bustamante, Ana De Jesus
Mila Pantoja, Luz

Monsalve De Quintero, Magdalena
Montalvo Nino, Gilma

Montoya Garcia, Miriam

Moreno Gomez, Dario

Moreno Mena, Hayda Luz

Moreno Palacio, Yadira

Moreno Pena, Marilexi

Moreno Waldo, Cherlis

Mosquera Mosquera, Rosa Hermelina
Mosquera Quinto, Jesus Antonio
Mosquera, Maribel

Moya Palacios, Diva Astrid

Murillo Hinestroza, Luis Anibal
Murillo Murillo, Martha Isabel

Murillo Ramirez, Estebana

Murillo, Aurelio

Murray Quinto, Maria Emma
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Nagles Cordoba, Matilde

Navarro Montiel, Cruz Elba
Navarro Pineda, Margarita

Oliva Franco, Maria

Oquendo Velasquez, Marleny De Jesus
Ortega Blanquicet, Leydis

Ortiz Beytar. Ana Carmela

Osorio Garcia, Zenobia Maria
Otero Hidalgo, Mirledys Cecilia
Palacio Cordoba, Marco

Palacios Arias, Nelly Del Carmen
Palacios Moya, Cenaida

Pardo Triana, Cristina

Parra Rada, Eliodora

Pastrana Herrera, Udilde Maria
Pastrana, Estebana Maria

Perez Espitia, Miriam Del Carmen
Perez Mosquera, Miriam

Perez Sanchez, Maria Edilma

Perez Valencia, Pascuala
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Petana Cuadrado, Jaudith

Pino Blandon, Rubiela

Pino Graciano, Maria Orlanda
Plaza Avila, Marcos Manuel

Plazas Pantoja, Luz Eneida

Polo Bejarano, Juvencio

Polo Pozo, Tabitaelena

Quejada Orejuela, Jeans Frankeline
Quiceno Varela, Silvia Estella
Quintero Munoz, Maria Edilma
Quintero Salas, Juliana

Quiroz De Quintero, Ana Ofilia
Ramos Jimenez, Lubis

Redondo Espitia, Margarita del Carmen
Renteria Serna, Marcelina

Restrepo Velez, Luz Elena

Ricard Batista, Rudth

Ricardo Julio, Oscarina

Rios Minota, Maria Nely

Rios Suarez, Remberto Jose
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Rivas Carriazo, Elizabeth

Rivas Renteria, Maritza Del Carmen
Rodriguez David, Ferney
Rodriguez Garcia, Julia Margarita
Rojas Perea, Fredis

Romana Caicedo, Heriberta

Ruiz Morales, Maria Margarita
Sabala Arcia, Ever Sofia

Salas Cifuentes, Carmenza

Salas Cuesta, Cruz Marina

Salazar Rodriguez, Martina
Salgado Causil, Freddy Antonio
Salgado Gonzales, Lucely Maria
Sanchez Arteaga, Francisco Javier
Sanchez Coronado, Abiut Amparo
Sanchez Coronado, Angela Judith
Sanchez De Mendoza, Maria Elvira
Sanchez Gutierrez, Ramiro

Santos Mosquer, Ruben Dario

Santos, Jesus Euliver
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Sepulveda Montoya, Franquelina
Sepulveda, Victor

Shirley Ochoausuga Yeans

Sierra Rivera, Wilfer Alexander

Sierra, Amanda De Jesus

Sierra, Jackeline Maria

Sotelo Sandoval, Libardo

Suarez Barragan, Diana Patricia
Suarez Barragan, Modesta Ines
Suarez Barragan, Neila Rosa

Suarez Florez, Turiano

Taborda Arias, Zoila Isabela De Jesus
Tapias Chamorro, Socorro Maria
Tapias Cordoba, Bernardino

Tejada Pacheco, Sonia Maria
Tordecilla Calderon, Derlys Del Carmen
Torres Duarte, William De Jesus
Torres Molina, Maria Rosmira

Torres Mosquera, Cruz Elena

Torres Sepulveda, Ana Edilma
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Tuberquia Valle, Alicia

Urango Morelos, Luis

Usuga David, Rosa Elisa
Valencia Urrutia, Floralba

Valle Mendez, Katia Mercedes
Vargas Castillo, Francisco
Vargas Vargas, Carmen Cecilia
Vasquez Guerra , Miguel Mariano
Vasquez Toro, Robert Eduard
Vasquez Urrego, Luz Dione
Vayoles Murillo, Jose Mercedes
Vega Borja, Cielo Esther

Vellojin Marin, Lorena Patricia
Vergara, Nidiam Del Carmen
Vidal Morelo, Farides

Vidales Palacio, Rosangela
Viera Corrales, Venancio
Villadiego Mercado, Adelaida Rosa
Yanez Diaz, Guillermo Amancio

Yanez Tejada, Yadis Yaneth
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Yanez Tejada, Yeinis Johanna

Yepes De Yerena, Nora Luz

Zapata Arrubla, Alicia

Zapata Bedoya, Maria

Zapata De Murillo, Ana Lucia

Zapata Quiceno, Lucia Del Carmen

Zapata Rojas, Luz Estrella

Zapata, Ana Ramona

Zuniga Cordoba, Alejandrina

2. Corrections to be made to the names in the abowtioned prior Certificates
are as follows:

e “Ruth Nelly Estrada Moiioz” should be changed tottRNelly Estrada
Munoz”

e “Virginia de Jesus Sanchez Sanchez” should be @thtgy“Virginia de Jesus
Sanchez”

e “Gloria Nelly Tuberquia Osono” should be changedGdtoria Nelly Tuberquia
Osorio”

e “Celina de Jesus Otanaro Osoro” should be charm&ddlina de Jesus

Otalvaro Osorio”
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“Oliva Arango Vda. De Andrade” should be changetlQbtva Arango
Andrade”

“Natacha Piedrahita Valencio” should be changétNatacha Piedrahita
Valencia”

“Luz Dalida Montoya Moreno” should be changed tazlLDary Montoya
Moreno”

“Lydia Maria Moreno Montoya” should be changed tbytda Naria Moreno
Montoya”

“Maria Elena AndradeCordoba” should be changedMatia Elena Andrade
Cordoba”

“Ana Carmela llanez Alvarez” should be changedAod Carmela Yanez

Alvarez
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STATEMENT REGARDING ORAL ARGUMENT

Plaintiffs-Appellees-Cross-Appellants (“Plaintiffsespectfully submit that
oral argument would be appropriate because thesicaslves the application of a
recent Supreme Court decision that has not beerpnated by any other Circuit,
and that left open important relevant questionsaddtessed factual circumstances

different from those at bar.

INTRODUCTION
In March 2007, Defendant-Appellant-Cross-Appelldeq@ita Brands

International and Chiquita Fresh North America L{dGllectively “Chiquita”)
pled guilty to the federal felony of knowingly piding material support to the
Autodefensas Unidas de ColomBiaUC”), an illegal paramilitary
organization notorious for its mass murder of Cddan civilians. Chiquita’s
assistance to the AUC was a federal crime bectesd.S. Government had
officially designated the AUC a “Foreign Terror@3tganization” and a “Specially
Designated Global Terrorist,” and thus, a thredh&security or foreign policy of
the United States.

As the Government noted, Chiquita’s support forAl#C was “prolonged,
steady, and substantial”’; over seven years — 1®20@4 — Chiquita, via its

wholly-owned subsidiary, C.l. Bananos de Exportac®.A. (“Banadex”), paid



the AUC $1.7 million. Sentencing Mem. at 13. Thev@oment explained: “What
makes this conduct so morally repugnant is thattmpany went forward month
after month, year after year, to pay the sameristsd’ Sentencing Hr’'g Tr. at 29.
Chiquita not only provided financial assistancd, dso assisted the AUC in
smuggling arms and ammunition with full knowledgattthe AUC was a violent
organization responsible for crimes against humaffithiquita’s money helped
buy weapons and ammunition used to kill innocectims.” Sentencing Memat
13.

Chiquita aided the AUC because it supported the AlgGals and benefited
from its actions, in particular, pacification okthanana growing regions and the
suppression of labor and other social unrest thialdchave harmed Chiquita’s
operations. The more Chiquita could produce, theertitey paid to the AUC.
During this time, Colombia was Chiquita’s most jadfle banana-producer
despite a bloody civil war.

The Plaintiffs are family members of the trade amsts, banana workers,
political organizers, community activists and othkitled by the AUC, with
Chiquita’s assistance. The district court held laiquita’s alleged conduct
constituted actionable claims under the Alien Ridtute (“ATS”), 28 U.S.C.

§ 1350 and Colombia law. Order; Reconsideratiore@rdoc. 516 at 5 (Mar. 27,



2012).These allegations are sufficient to support cldmnsomplicity in crimes
against humanity, war crimes, torture and summaegation.
STATEMENT OF JURISDICTION

The district court has subject-matter jurisdictawer Plaintiffs’ claims
under the ATS for the reasons described hereinldneeire Victim Protection Act
(“TVPA"), 28 U.S.C. 8§ 1350 note, under 28 U.S.CL31,; and state and
Colombia law under 28 U.S.C. § 1332.

This Court has discretionary jurisdiction over timterlocutory appeal under
28 U.S.C. § 1292(b).

Plaintiffs timely filed their Notice of Appeal ondiber 12, 2012, fourteen
days after this Court's order granting permissagpeal was entered on
September 28, 2012. FRAP 4(a)(3) & 5(d)(2).

STATEMENT OF THE ISSUES

1. Do Plaintiffs’ ATS claims against a U.S. compdaowyits conduct
originating within the United States, which the UGvernment has criminalized
due to its threat to U.S. security and foreign@glsufficiently “touch and
concern” the United States undé@obel v. Royal Dutch Petroleum CAd.33 S. Ct

1659 (2013)BeeSection |.



2. Did the district court act within an MDL court’sstiretion when it
declined to dismiss these cases after findingdtsaitfficient number of claims,
arising out of the same wrongful conduct by Defertislawvere adequately pled?
SeeSection II.A.

3. Did the district court correctly apply this Circsiprecedent when it
held that Plaintiffs adequately pled state actiprlleging that elements within the
Colombian military financed, promoted and conspingith the AUC regarding the
pattern of killings at issue®eeSections I1.B.1 & B.2.

4. Did the district court correctly apply this Giits precedent when it
found, for purposes of war crimes and crimes agaimsianity, that Plaintiffs
adequately alleged that the abuses at issue wemitted as part of the AUC’s
war strategy and as part of a widespread or sysieattack on a civilian
population?SeeSection 11.B.3.

5. Did the District Court properly find that Pl&ffs sufficiently alleged
complicity through allegations that Chiquita inteddo support the AUC'’s torture
and killing of civilians in Colombia’s banana regg or must each Plaintiff further
allege that Chiquita specifically intended to adsth particular act of violence?

SeeSection II.C.



6. Did the district court err in holding that gtabrt law cannot apply to
injuries that occurred abroad, where the releveatés have rejectddx loci delicti
choice of law principles and no party has yet urgeglication of foreign law?

STATEMENT OF THE CASE

A.  Procedural History.

The amended complaints allege that Chiquita angigts-ranking
executives supported and abetted the AUC in impheimg a war strategy that
included the killing and torture of Plaintiffs’ faljpm members. Plaintiffs assert
claims under the ATS and TVPA, and “ordinary tddims for assault and battery,
negligence [and] wrongful death” based on statedgvalternatively, Colombia
law. Order 87. Plaintiffs originally filed suit meveral federal districts. The
Judicial Panel on Multi-District Litigation coordated these complaints for pre-
trial purposes in the Southern District of Floridaansfer Order, Doc. 1 (Feb. 20,
2008).

Chiquita moved to dismiss. The district court ddrtiee motion as to the
TVPA claims and the majority of the ATS claims, diteng detailed allegations
that the abuses alleged involved state action Isecafuthe AUC’s symbiotic
relationship with the Colombian military, Order 48; that the AUC committed

crimes against humanity and war crimes49-50, 56; and that Chiquita intended



to assist and conspire with the AU@. 73, 76, 77. The district court dismissed
ATS claims relating to terrorism, concluding thaey are not sufficiently defined
or acceptedd. 31. The court also dismissed Plaintiffs’ non-fedi¢ort claims,
holding that state law cannot apply to injurie€mlombia, and declining to
exercise jurisdiction over Colombia law clain. 87-89, 90.

Plaintiffs moved to reconsider the dismissal offiederal claims, and
Chiquita petitioned to certify an interlocutory &ab. The court denied
reconsideration of the state-law claims. Reconait®ar Order 4. The district court
reinstated the Colombia law claims, concluding thistcked discretion to dismiss
under diversity jurisdiction, and granted thosearRiis that had not alleged such
claims leave to do s@j. 5-6, which they all subsequently did.

The district court also certified an interlocut@gypeal, and this Court
subsequently granted permission to appeal, inaiuBlaintiffs’ conditional cross-
appeal.

B. Statement of Facts Alleged.

Chiquita is a New Jersey corporation, headquartatréoe relevant time in
Ohio (now in North Carolina). Chiquita operatedhe Colombian banana-
growing regions through its wholly-owned subsidjdgnadex. Order 5, 8.

Banadex was Chiquita’s most profitable banana-primduoperation, despite the



civil war between “FARC” guerillas and the AUC amdlitary in Colombia’s
banana regiongd.

Chiquita knew that the AUC was a violent, illegalamilitary organization
notorious for scorched-earth tactics and widespagantities, including summary
executions, torture, rape, and massacres of aigilld. 70, 76; Proffer at § 22;
Sentencing Mem. at 5-6. Nevertheless, it begam&img the AUC.

In September 2001, the Secretary of State desigjhiaceAUC
a Foreign Terrorist OrganizatioseeU.S. Dep't of StateDesignation of a Foreign
Terrorist Organization66 Fed. Reg. 47,054 (Sept. 10, 2001), and saoedlter,
a Specially Designated Global Terrorist. Sentenéilegn. at 6. In so doing, the
Secretary found that the AUC’s terrorist activitydatened “the security of U.S.
nationals or the national security, foreign polioyeconomy of the United States.”
Exec. Order 13,224 § 1(b) (Sept. 23, 20@txord8 U.S.C. § 1189(a)(1)(C).
These designations made it a crime to knowinglyipleothe AUC material
support.SeeProffer at 5. Chiquita knew that the AUC had bselesignated,
through extensive coverage in United States andr@lolan media and a
subscription service Chiquita paid to receivk at §127-28, Sentencing Mem. at

6-7. Yet Chiquita continued to finance the AUC. @r8.



1. The AUC was inextricably intertwined with the Colombian military
in the banana region.

The AUC enjoyed longstanding and pervasive tigh@adColombian Armed
Forces. In the 1980s, the Colombian military helpeghnize and arm the
paramilitaries. Paramilitarism was outlawed by jplestial decree in 1989, and in
1991, Colombia’s Congress outlawed membership praviding support to the
paramilitaries. Order 4.

Despite this, the AUC remained central to the amjits war strategy.
Unable to defeat the guerrillas alone, the militdejegated to the AUC the role of
attacking civiliansld. at 40-41. The paramilitaries were commonly callesl
Colombian Army's “Sixth Division”ld. 39.

These close ties allowed the AUC to control thealp@ngrowing region.
State forces provided arms, munitions, and vehtdese AUC; shared
intelligence, including the identities of suspeaeerilla collaborators; and
planned and executed joint attacks on civilian&whe AUC.Id. 39-43. High-
level officials collaborated with and even directdC operations, including
massacres, extra-judicial killings, disappearanaed,forced displacements, in
some cases positioning troops outside villagesdagnt entry or exit while the

AUC massacred civilian$d. 40, 43.



The AUC-military relationship is confirmed by tweaent Colombian court
decisions regarding the AUC in the banana regiBun$ing in the case of former
AUC commanderEl Aleman” a Colombian court affirmed that the Colombian
armed forces helped create, partnered with, firdyeed directed joint strategies
with the AUC! The court concluded that the paramilitaries’ caigypaf violence
was a state-sponsored mechanism to combat popolaspand suppress social
mobilizations. Motfor Judicial Notice Ex. (319; Ex. D 1319.

Another court reached similar conclusions in coting ex-General Rito
Alejo del Rio Rojas, commander of the 17th Brigafithe Colombian Army, for
an AUC murdef.The court emphasized that the killing was pad chmpaign

carried out through joint military-paramilitary gnps in the banana region, Mot.

! See Sentencia de Fredy Rendon Herréréibunal Superior del Distrito Judicial
de Bogotd, Sala de Justicia y Paz [Superior CduhtenJudicial District of Bogota,
Justice and Peace Chamber], Dec. 16, 2011 (Col(6HEi.Alemari), relevant
excerpts of which are attached to the Motion fatidal Notice filed concurrently
as Ex. C, at 11263, 268, 250, 272, 274, 370, 3/4,, 378, 381, 385, 391, 443, 504
§ 7 (English translation &d. Ex. D.).

2 Sentencia de Rito Alejo del Rio Rgjdiszgado Octavo Penal del Circuito
Especializado de Bogota (Juzg. Circ.) [Eighth CniahiCourt of the Specialized
Circuit of Bogotd], Aug. 23, 2012, (Colom.)Xel Rio Roja¥y, attached to the
Motion for Judicial Notice filed concurrently as B, with English translation of
relevant portions at Ex. B.



For Judicial Notice Ex. At 4, 20, 31; Ex. Bat 2, 5, 9, and explained thatoint
units operated “at the margin of the law” and warerseen and commanded by
military leaders like del Rio Rojakl. Ex. A at 4, 19, 20, 24; Ex. B at 2, 5, 6. Their
objective was to “cause TERROR in order to evac|displace] the non-
combatant a civilian populationld. Ex A. at 20; Ex. B at 6This was achieved
through selective killings, massacres, kidnappiagsl, forced displacement, in a
campaign that amounted to crimes against humddit§ex A. at 14, 26, 28; Ex. B
at 3, 7, 8.

2. Chiquita colluded with the AUC

Despite the AUC’s notorious crimes and illegalsaand the fact that the
United States outlawed support for the AUC, Chmjaibfficers, directors, and
high-ranking employees in the United States autledriyears of payments and
other assistance to the AUC.

Under the supervision and direction of high-levad@utives in the United
States, Chiquita sought out paramilitaries for &ting and formed an agreement
with the AUC, paying them to pacify the banana tdtons and suppress union
activity. Order 8-9, 71. In 1997, Banadex’s managet with the AUC’s Carlos
Castano to develop a plan wherein Chiquita wouldtha AUC, contributing to

the expansion of paramilitary operations in Urabéler 72. Chiquita’s manager in

1C



Colombia worked with AUC Commander Raul Hasbunstialglish organizations
called ‘convivir’ to receive Chiquita’s paymentsl. 75. Theconvivir were first
established in 1994 to enable the private sectact@as auxiliaries in the counter-
insurgencyld. 4-5. In Urab4, they functioned largely as legahts for AUC
groups and were closely tied to General del Ri@&sj17" Brigade.ld. 5, 42.

Chiquita funneled money to the AUC paramilitarieotigh the
government-chartered and military-sponsa@ashvivir Papagayo among others.
NYC 191033-1039, 1075. Payments were calculated basttemumber of boxes
Chiquita shipped. Order @onvivir Papagayowas directed by AUC leaders,
some of whom also served as public officials amdcarrently under arrest or
investigation for facilitating Chiquita’s illegabyments to the AUQd. 1039. In
June 2002, Chiquita began paying the AUC direettg,ording to new procedures
established by senior executives in the UnitedeStht. 11077; VC 175.

From 1997 until at least February 2004, on a neadwythly basis, Chiquita
made over 100 payments to the AUC, totaling over #illion. Order 9. Top
Chiquita executives, some of whom are co-defendarttss case — including
CEOs, directors and other high-ranking officerseeided to finance the AUC and
repeatedly reviewed and approved these paymeais,tfre United State#d. 9;

NYC 111074-77, 2047, 2049; NJC 186. U.S.-basedutthigfficials also devised
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a plan for hiding AUC payments, NJC 187, by cooktadpooks: recording them
as security payments to thenvivir, and later as income to Banadex executives
with the intent that cash would be withdrawn anddsal directly to the AUC
Order 9.

Well after outside counsel advised Chiquita thatitist stop payments” and
“CANNOT MAKE THE PAYMENT,” and even after the Justi Department
informed Chiquita that the payments were illegddigQita instructed its subsidiary
to continue paying the AUQd.

Chiquita’s support to the AUC was not limited tomag; Chiquita helped
the AUC acquire vast amounts of weapons and ammonNYC 1160-1173.
TheEl Aleméancourt cited evidence of Chiquita’s complicity insggling arms,
Mot. for Judicial Notice Ex. C Y317, 416; Ex. (81Y, 416, and urged the
Attorney General to prosecute Chiquita and its islidnses.|d. 1864 § 8. In
November 2001, Banadex employees unloaded more3tban assault rifles and 5
million rounds of ammunition from the arms sk@tterloo at Chiquita’s private
port, where Banadex stored them in its warehouted®ading them onto trucks
for transfer to the AUC. Order 10. Bills of ladiagd other shipping documents
indicate that the recipient was Banadex. On at @@ occasion, uniformed AUC

members were seen offloading crates directly fradhmmuita ship. NJC 145.
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Chiquita facilitated at least four other arms shajpits to the AUCId. §144. AUC
leader Castafio boasted, “This is the greatest\aamient by the AUC so far. . .
five shipments, 13 thousand riflesd’ 146. These arms and munitions were used
by the AUC to commit killings in the regiord. 1147.

Both Chiquita and the AUC benefitted from theiraaagement. Thanks in
part to its support from Chiquita, the AUC, colladting with the Colombian
authorities, asserted control over the banana-gugpwegions and drove the
guerrillas out, a goal Chiquita shared. In ret@hiquita operated uninterrupted in
an environment in which labor and social oppositmthe company was
suppressed and competition destroyed. Througlstitategic alliance, Chiquita
was able to eliminate union organizers and otligysrceived as hostile to its
interests (and whom the AUC perceived as guenthapathizers), reduce
operating costs, and eliminate disruptions and @&titipn. NJC {1183-84; Order
71. Chiquita was thus able to acquire monopolstittrol over banana commerce.
NYC at 11149. Chiquita intended to and did financibliyefit in the United States
from the AUC’s systematic killings. Order 8, 70.

3. The AUC committed abuses as a matter of course.
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As part of its war strategy, the AUC sought to @hate any perceived
guerrilla sympathizer. Its primary tactic was tevgderror among suspected
guerrilla sympathizerdd. 4, 71, 73.

The majority of the AUC’s victims were innocentitians. Id. 4. The AUC
especially targeted social activists, teachers,neonity leaders, trade unionists,
human rights defenders, religious workers anddigftoliticians. It also targeted
people it considered socially undesirable, sudndigenous persons, drug addicts
and petty criminaldd. All this took place with the support, acquieseaenad, in
some cases, active participation of Colombian atites.

The Plaintiffs are survivors of members of the gothe AUC targeted with
support from or as part of its deal with Chiquiae, e.g.NJC 1197-216. Their
killings were part of the mutually beneficial retatship between Chiquita and the
AUC.

C. Standard of Review

The MDL court’s decision regarding whether to rateeach individual
claim is a case-management decision reviewed faseabf discretionCtr. for Bio.
Diversity, Inc. v. BP Am. Prod. C@04 F.3d 413, 432 (5th Cir. 2013ge

generally Pierce v. Underwopd87 U.S. 552, 558 n.1 (1988).
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In other respects, both the denial in part andytheat in part of Defendants’
motion to dismiss are reviewel novo.

SUMMARY OF ARGUMENT

Kiobel held that the principles underlying the presumpagainst the
extraterritorial application of federal statutesigarly limit the circumstances in
which courts should enforce ATS causes of actioobel 133 S. Ct. at 1669
(2013). However, claims arising abroad that “toand concern the territory of the
United States . . . with sufficient force” are ad@ble.ld. The claims here have
substantial connections to the United States, fiyedesplacing th&iobel
presumption.

First, Chiquita has pled guilty to providing supp the AUC, despite the
AUC'’s designation as a terrorist organization thagéatens U.S. national security.
Chiquita’s acts, which were criminal under U.S. léaouch and concern the United
States. Second, unlike Kiobel, Chiquita is a U.S. corporation. The United States
may regulate its own corporations’ actions and easponsibility for their acts
under international law. Third, unlike Kiobel, substantial relevant conduct took
place in the United States. Chiquita made at [E@8tseparate payments to the
AUC that it reviewed, approved and directed atiigiest corporate levels from

its U.S. headquarterKiobel does not bar Plaintiffs’ claims.
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The district court properly held that Plaintiffseaghately pled cognizable
ATS claims. Chiquita challenges the court’s managamf this MDL. The district
court carefully reviewed the complaints, but winmagvindividual Plaintiffs’
claims is not the appropriate function of an MDludpand even less the function
of this Court on an interlocutory appeal. The disitourt did not abuse its
discretion in its handling of the cases here.

The district court also properly applied this Citauprecedent on the
requirements of state action, war crimes, and @iagainst humanity. First, with
respect to state action, the district court fourat Plaintiffs adequately alleged that
the military financed, supported and actively corespwith the AUC in the
campaign of torture and killing in the banana ragicAlthough Chiquita claims
that state action is only present where state sichoectly participate in each
murder, this Court’s precedents recognize that stetors can sponsor mass
atrocities. This Court need not turn a blind eyéhfact that state actors
sponsored the pattern of killings that includedrtheders at issue, simply because
state officials let their private partners decidsowo kill. The district court’s state
action decision is also consistent with U.S. antb@bia policy, both of which

publicly denounce and prosecute AUC-military codledtion.
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Second, with regard to war crimes, the districtrtoarefully applied Circuit
precedent and found that Plaintiffs presented voloos, detailed allegations that
the killings and torturat issueoccurred in the course of hostilities, to furttes
AUC'’s military objectives. And because these atiesioccurred as part of a
widespread or systematic attack, the district cproperly concluded that they are
crimes against humanity.

With regard to complicity liability, this Court h&ld that thenens reaof
conspiracy is purpose and that of aiding and afgetti knowledge. Although the
district court erroneously required purpose fohbdtproperly found that
Plaintiffs meet either standard. Mirroring its ervath respect to state action,
Chiquita claims that to be held complicit, Chiqunast have specifically intended
that the AUC kill each individual victim. That i€hiquita asserts that while those
who abet or conspire in a single murder are liahlese complicit in widespread
slaughter are immune. Chiquita’s argument confligth both domestic and
international law.

Chiquita’s attempt to excuse its long-term supparthe AUC also fails. It
plucks particular allegations from isolated commpisy notably the fact that some
Plaintiffs allege Chiquita supported murders cordity the AUC’s enemy, the

FARC, and claims that it is implausible that it paged the AUC. But no Plaintiff
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Is bound by the allegations in another’'s compldR@gardless, there is nothing
implausible about the claim that when the windgraf changed direction,
Chiquita switched sides.

Although the district court correctly held — andigthta does not contest —
that Plaintiffs’ non-federal tort claims can prodaender Colombia law, it erred in
holding that state tort law cannot apply. The caymbred the relevant choice-of-
laws rules, which may ultimately point to forum lawparticularly since no
conflict has been shown. Prescriptive jurisdictiamts do not apply to tort suits,
which employ jurisdiction to adjudicate. In any eathe United States may
employ its prescriptive jurisdiction to bar abutiest give rise to universal
jurisdiction, and to any acts of a U.S. companytipalarly those that originate on
U.S. sail.

Finally, Plaintiffs' TVPA claims against individu@lhiquita executives may
proceed.

ARGUMENT
I. The Kiobel Presumption is Displaced Here, If It Applies At Al

Kiobel does not bar claims against a U.S. corporationatizd in the

United States to provide material support to amoization specifically found by

the U.S. government to be a threat to U.S. natisealirity and foreign policy, in
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violation of a U.S. criminal law. This case suféintly “touch[es] and concern”

U.S. territory?

A. Kiobells Narrow and Expressly Contemplates that Some
Extraterritorial Cases May Proceed.

Kiobel determined that the “principles underlying” thegumption-against-
extraterritoriality canon of statutory constructiconstrain courts considering ATS
federal-common-law causes of actifmobel, 133 S. Ct. at 1664. B#tiobel
recognized that ATS cases that “touch and condbenterritory of the United
States with “sufficient force” may “displace” thegsumption even when the
claims involve extraterritorial condudt. at 1669.

In Kiobel, the new presumption was not displaced becausenilyanexus to
the United States was personal jurisdiction overdéfendantKiobels holding is
narrow: the “mere corporate presence” of a forengittinational, without more, is
insufficient.ld. at 1669see id.at 1669-70 (Alito, J., concurring) (noting the

Court’s “narrow approach”). Justice Kennedy’s nateat other cases “may arise

3 This is not, as Chiquita implies, AOB 22 n.4, &sfipn of subject matter
jurisdiction. The scope of a statute’s reach, idiclg whether it reaches
extraterritorial conduct, is a merits issugee Morrison v. Nat'l Australia Bank
Ltd., 130 S. Ct. 2869, 2877 (201®teel Co. v. Citizens for a Better Environment
523 U.S. 83, 89-92 (1998).
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with allegations of serious violations of intermaual law principles” that are not
covered “by the reasoning and holding of todaysecdd. at 1669 (Kennedy, J.,
concurring). Indeed, seven Justices agreed thah#perity was “careful to leave
open a number of significant questionisl} accord id at 1669-70 (Alito, J.,
concurring);d. at 1673 (Breyer, J., concurring). For the reasatgorth below,
the Plaintiffs’ ATS claims in this case overcome firesumption.

B. Plaintiffs’ Claims Easily Overcome theKiobel Presumption.

1. As the U.S. Government recognizes, supporting thelC
touches and concerns the United States.

This Court need not engage in a lengthy analydiseKiobel presumption,
because the U.S. Government has concluded thatlprg\support to the AUC
directly concerns vital national interests.

In criminalizing support to the AUC as a Foreigeribrist Organization and
a Specially Designated Global Terrorist, the U&egnment determined that the
AUC threatened U.S. citizens, national securitjooeign policy. SOF 7.

Thus, the Government has already concluded teatdhduct at issue here,
for which Chiquita was convicted, directly touclaasl concerns the United States.

The Court need look no further.
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2. Extraterritorial claims against U.S. nationals mayproceed.

Claims against U.S. nationals like Chiquita that@mplicit in serious
international law violations arising abroad disldleeKiobel presumption. Such
violations give rise to U.S. responsibility undeternational law; thus, failure to
remedy such violations would undermine a centrgbpse for which Congress
enacted the ATSSosa v. Alvarez-Machaib42 U.S. 692, 717, 124 S. Ct. 2739,
2757 (2004).

In Kiobel, no one argued the U.S. was responsible undenatienal law to
hold foreign defendants accountable based on tienacf their Nigerian
subsidiary. And th&iobel plaintiffs conceded that they could have brougbirt
claims in the defendants’ home jurisdictions. Dissal of this litigation, however,
raises the specter of impunity for U.S. corporaitmat engage in egregious
violations of U.S. and international law — an owmeothatKiobel nowhere
countenances.

Kiobelappears to accept the United States’ recommendaiion
extraterritoriality. The Government argued tKatbel should be dismissed for
insufficient U.S. connection, but opposed an alisdbar on claims of foreign
abuses. Supp. Br. for the United Statedmmscus Curiagn Partial Support of

Affirmance, at 4-5Kiobel v. Royal Dutch Petroleum CiNo. 10-1491 (filed June
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2012). As an example of an appropriate case, the@ment citedrilartiga v.
Pefia-lralg 630 F.2d 876 (2d Cir. 1980), which “involved at 1y Paraguayan
plaintiffs against a Paraguayan defendant basedleged torture committed in
Paraguay.” U.S. Supp. Br. at 4. The Government @sighd that the defendant
“was found residing in the U.S.,” and thus U.Spaassibility under international
law was engagedd. at 4. The Government distinguishiéithrtiga from Kiobel,
because with British and Dutch defendants who \pegsent elsewhere, “the
United States cannot be thought responsible ieyes of the international
community for affording a remedy for the compargtsions, while the nations
directly concerned couldld. at 5. The Government affirmed that applying the
ATS in Filartiga would support U.S. foreign policy, including theoprotion of
human rightsld. at 13. These concerns apply with even more ftreesuit
against a U.S. citizen. The historical contexthef ATS likewise supports
applying it to U.S. corporationKiobel discussed two historical incidents in which
ambassadors were unable to obtain relief for tdfiebel, 133 S. Ct. at 1666-67.
Although these occurred on U.S. soil, attacks Wy.ditizens abroad would
likewise engage U.S. responsibility under intewadi law, for nations “ought not
to suffer their citizens to do an injury to the mats of another state.” Emmerich

de Vattel, The Law of Nationd62 (1797)accord4 Blackstone’s Commentaries
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*67-68 (noting that if sovereign failed to provide redréar its citizen’s acts, it
would be considered an abettor). Even critics efAf'S recognize that, when it
was passed, “the United States would have hadyatol@nsure that certain torts in
violation of international law, especially thosemitted by its citizens, were
punished and redressed.” Curtis Bradliegora: Kiobel, Attorney General
Bradford’s Opinion and the Alien Tort Statu®6 Am. J. Int’l L. 509, 526 &
n.112 (2012) (collecting authorities). The ATS veasicted to address “the
inadequate vindication of the law of nationS@sa 542 U.S. at 717; barring suits
against U.S. nationals would present preciselyphablem.

Kiobels discussion of the “Bradford Opinion,” BreachMéutrality, 1 Op.
Atty. Gen. 57 (1795), reinforces this point. Theildgn addressed an attack on a
British colony and a formal protest by the Britgvernment. The underlying
events occurred in large part in Sierra Ledfiebel distinguished the Bradford
Opinion by pointing out that these events involik8. citizens and a possible

treaty violation. 133 S. Ct. at 1668. Thus the Bvedl Opinion “provides support

4 The diplomatic correspondence concerning thedBritiaim is annexed to the
Supplemental Brief oAmici CuriaeProfessors of Legal History in Support of
PetitionersKiobel v. Royal Dutch Petroleum Cdlp. 10-1491, 2012 WL 2165337
(2012), as Appendices B & C.
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for the extraterritorial application of the ATSttee conduct of U.S. citizens.”
Bradley, 106 Am. J. Int’l L. at 510.

Furthermore, eveamiciin Kiobel supporting dismissal agreed that “the
extraterritorial application of the ATS to acts aoitted by American individuals,
corporations, and other U.S. entities in foreigweseign territory, would be
consistent with international law.” Br. of the Kithgm of the Neth. and the U.K. of
Gr. Brit. and N. Ir. as Amici Curiae in Supportiéither Party, Kiobel v. Royal
Dutch Petroleum Co., 133 S. Ct. 1659 (2013) (Ne1491), 2012 WL 2312825 at
*15; Restatement (Third) of the Foreign Relatioasvlof the United States, §
402(2) and cmt. e (1987) (“Foreign Relations Rest&int”) (“[A] state has
jurisdiction to prescribe law with respect to the activities, interests, status, or
relations of its nationals outside as well as wiits territory.”). Indeed, Chiquita’s
status as a U.S. national allowed the governmepitdasecute it for the conduct at
iIssue here.

Because Chiquita is a U.S. national, ikhebel presumption is displaced by
Plaintiffs’ claims.

3. Chiquita acted in the United States.
Although U.S. conduct is unnecessary where — es-héhe defendant is a

U.S. national, the “touch and concern” test is alstisfied because Chiquita’s
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wrongful conduct originated in the United StatelsisTdistinguishes the case at bar
from Kiobel, in whichall relevant conduct took place abroad. 133 S. C669.1

Chiquita does not deny that its executives in thedd States decided to
finance the AUC. AOB 23. High-ranking U.S.-baseficefs and directors
reviewed and approved the illegal payments andedeaplan for hiding them,
even after outside counsel and the Justice Depattiolel Chiquita they were
illegal. SOF 10-13. Chiquita’s scheme was directe@rseen and managed in the
United States, and was intended to benefit Chiduntancially in the United
Statesld. This conduct on U.S. territory is sufficient tisglace theKiobel
presumption.

Chiquita argues that because most other eventsredcim Colombia, the
Court should discount Chiquita’s decision-makingha United States. AOB 23-
26. But Chiquita’s and Banadex’s involvement whk AUC was directed from
here, and the payments and other assistance agettibignificantly to the AUC’s
crimes. SOF 10-13. This conduct, which was sufficte support a U.S. criminal
conviction, “touch[es] and concern[s]’ the Unitett®s.

Chiquita argues the U.S. conduct should be disdegbecause terrorism
support is not cognizable under the ATS. AOB 23 tBa same conduct supports

Plaintiffs’ claims for aiding and abetting violatie that are without question
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actionable. Changing the name of the tort doesmange the underlying conduct
or its U.S. connection.
4. Plaintiffs’ claims fall within the “focus” of the A TS.

Relying onMorrison v. Nat’'l Australia Bank Ltgd130 S. Ct. 2869 (2010),
Chiquita argues these claims do not meetkilobel “touch and concern” because
the domestic conduct alleged does not fall withm ‘focus” of legislative
concern. AOB 23. This argument fails for four reeso

First, Chiquita seems to advance a view adoptegllmnlustices Alito and
ThomasKiobel, 133 S. Ct. at 1669-70 (Alito, J., concurring)t kejected by the
remaining seven Justices8loreover, the Alito view conflicts witSosa 542 U.S.
at 754, 763, yet nothing Kiobel purports to narrososa Nonetheless, Plaintiffs
here could meet even Justice Alito’s standard; @tacs acts of aiding and
abetting extrajudicial killing, war crimes and camagainst humanity, which
originated in the United States, are themselvds towviolation of international
law norms and cannot be artificially separated ftbommharms Plaintiffs suffered in

Colombia.SeeSOF 10-13 & Section I1.B.

® The court inAl Shimari v. CACI Int'l, Ing No. 1:08-cv-827, 2013 WL 3229720,
at *8-10 (E.D. Va. June 25, 2013), makes a sinmietake, declining to apply the
“touch and concern” language ldifobel and implicitly adopting Justice Alito’s
position.
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Second, Chiquita’s argument is based on an ertma@ssumption that post-
Morrison applications of the presumption against extrataiatity are relevant to
Kiobel. Morrisonand its progeny consider Congressional intentptesumption is
used to determine whether a conduct-regulatingtstapplies abroad&iobel, 133
S. Ct. at 1664. ThKiobel presumption, however, concerns the circumstamces i
which federal courts will recognize federal comnt@an causes of action based on
international law.

Third, as discussed above, the “focus” of the Fdmshgress in passing the
ATS was to fulfill U.S. responsibility to vindicatbe law of nations, including
ensuring that the United States would provide &=sivehen U.S. persons
committed violations of international laBosab542 U.S. at 722 n.15. The conduct
alleged here falls within that “focus,” unlike thases Chiquita cites. B.LE.O.C.

v. Arabian Am. Oil Cq.111 S. Ct. 1227, 499 U.S. 244 (1991), the fodube®
conduct-regulating statute at issue (Title VII) vesforcement of domestic
employment laws which were likely to conflict withhose of other countries.
Likewise,Niemanconcerned regulations issued by the Federal TCademission
with “a purely domestic focus.” 178 F.3d at 113%itNer case involved the

universal norms at issue in ATS cases, nor a statuwhich Congress’s
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acknowledged purpose was to fulfill U.S. respotisybio foreigners under
international law.

Finally, Chiquita argues that the focus of the A3 ®n the “tort,” excluding
secondary liability. AOB 26. But this Circuit hasvays recognized that secondary
liability falls within the ambit of the ATSCabello v. Fernandez-Laripg402 F.3d
1148, 1157 (11th Cir. 2005hldana v. Del Monte Fresh Produce, N.A16 F.3d
1242, 1248 (11th Cir. 2005).

Chiquita also ignores that when Congress creatied action, it legislates
“in light of the background [principles] of tor@lility.” Monterey v. Del Monte
Dunes at Monterey, Ltd119 S. Ct. 1624, 1638, 526 U.S. 687, 709 (1999)
(citations omitted). Those background principledude secondary liabilitySee
Metro-Goldwyn-Mayer Studios, Inc., v. Grokster,.| iP5 S. Ct. 2764, 2776, 545
U.S. 913, 930 (2005). Indeed, U.S. courts havedwéaced aiding and abetting
at the center of the civil liability regime for Vations of customary international
law. See, e.gTalbot v. Janser83 U.S. (3 Dall.) 133, 167-68 (179%)enfield’s
Case 11 F. Cas. 1099, 1103 (C.C.D. Pa. 1793) (Chistidei Jay noting liability
“‘under the law of nations, by committing, aidingatretting hostilities”).

The Framers understood that when persons insiddrfied States commit

abet law of nations violations committed abroad, TS provides liability. For
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example, Talbot “armed and equipped” Ballard’s eéSsithin the jurisdiction of
the United States, and thus aided in making hinflegpal cruizer.”Talbot 3 U.S.

at 157. The district court recognized that Jansermdcbring an ATS suit against
Talbot for assisting Ballard to capture Jansenig skar Cubalansen v. The Vrow
Christina Magdalenal3 F. Cas. 356 (D.S.C. 1794) (No. 7,216). Baseldi®
conduct in the U.S., the Supreme Court likewisel Aallbot liable under
international law.

The fact that the AUC conducted its campaign abten Colombia, or that
two of Plaintiffs’ claims require state action, AR, does not limit Chiquita’s
liability for its own conduct in the United Stat€shiquita cites no authority for its
conclusion that Congress meant to provide a saferhia the U.S. by excluding
from its “focus” those who aid and abet atrocifiesn our shore$.

5. Plaintiffs’ claims are consistent with U.S. foreigrpolicy.

® See also, e.gProsecutor v. Rutagand#CTR-96-3-T, Judgment 43 (Dec. 6,
1999) (assistance may be geographically unconnéatie commission of the
offense).

" A recent decision iBalcero, et al. v. Drummond Company, |ri¢o. 2:09-cv-
01041-RDP (N.D. Ala. July 25, 2013), determinedsammary judgment that,
based on the particular facts in that c&ebel barred the claims because there
was no admissible evidence that decision-makingmed in the United States. In
dicta, the court also concluded tH&abbelrequires that the primary torts
themselves take place in the United States. That@rect, for the reasons set
forth above.
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Kiobelreaffirmed that the primary basis for the presumpagainst
extraterritoriality is protection against “unintesgiclashes between our laws and
those of other nations which could result in inéional discord” that “should
make courts particularly wary of impinging on theadetion of the Legislative and
Executive branches in managing foreign affaikddbel, 133 S. Ct. at 1664
(internal citation omitted). This concern is noégent here.

Supporting the AUC is directly contrary to U.S.dmn policy and criminal
law. See, e.g Press Release, Department of Justice, Chiquaad3 International
Pleads Guilty to Making Payments to a Designatedofist Organization And
Agrees to Pay $25 Million Fine (Mar. 19, 200ayailable at
http://www.justice.gov/opa/pr/2007/March/07_nsd_Db&hl (“The message to
industry from this guilty plea today is that theSUGovernment will bring its full
power to bear in the investigation of those whodranh business with designated
terrorist organizations, even when those acts oogtside of the United States.”).
Plaintiffs’ claims reinforce, not undermine, Unit8thtes policy.

There is also no conflict with foreign policy besa the defendant is a U.S.
citizen.See Kiobell33 S.Ct. at 1673-74 (Breyer, J., concurring) (whefendant
IS American national extraterritorial applicatiohAT'S would not conflict with

“Sosés basic caution,” “to avoid international frictidh Even if foreign nations
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have grounds to object to ATS claims involving cectdabroad by foreign
nationals, the opposite is true with respect tor@daagainst U.S. nationals. In such
cases, as the U.S. Government not&ityre to allow ATS claims would create the
perception that the U.S. is a safe haven and opén international censure.
Chiquita suggests the two claims that requireesdation raise foreign policy
concerns. AOB 29. As to the other claims, this argut is irrelevant. Regardless,
consideration of claims that require state actidhnet cause foreign policy
problems or a clash of laws. Collaborating with £1¢C was illegal in Colombia,
and the U.S. Government and Colombian tribunale ltawcluded that state
officials played an integral role in the paramitit@rganizations and the offenses
alleged here. SOF 10-13 & Section I1.B.2.d. Cobege considered the foreign
policy impact of cases involving state action adlgégns under the political
guestion doctrine, and have declined to dismisdaiATS cases on that basis.
Order 32-33 (collecting cases); Section 11.B.2.d.
[I.  Plaintiffs Plead Cognizable ATS Claims.

A. In Considering Common Allegations, the MDL Court Did Not
Abuse its Discretion

In a meticulous opinion of nearly 100 pages, tis&ridt court evaluated
seven separate complaints, most over 200 pages@amgistent with the

traditional role of an MDL court, the district cowvaluated the common
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allegations against Chiquita and found them adeq@@ider 39-43, 47-49, 53-55,
70-78.See e.gIn re NuvaringProds. Liab. Litig, No. 4:08-MD-1964-RWS, 2009
WL 4825170, at *2-3 (E.D. Mo. Dec. 11, 2009) (MDtomotes judicial economy
and efficiency by resolving “matters common amolgases.”).

The court observed that “to summarize each plémailegations would be
impractical given the number of plaintiffs” and tfiar the purposes of the opinion,
it would summarize only those of representativenpifés. Order 6. The district
court demonstrated that representative plainttfiis’ms were sufficiently pled,
e.g, id. 6-8, 73, and concluded that at this stage ofitigalion, the cases could
proceedld. It emphasized, however, that each Plaintiff “mustnately prove
sufficient facts surrounding the deaths of eachimi¢ Id. 6 n.4. In adopting this
common-sense case management approach to thengieattiie district court did
not abuse its discretion.

Chiquita argues that the MDL court “was requiredlimiss all claims that
failed to allege facts sufficient to state a canfsaction.” AOB 31;see also id47.
But it concedes that the district court wemt actually required to individually
review the claim of every Plaintiffd. 31 n.6. Chiquita’s assertion that the court

must “winnow the claims,id., ignores the MDL court’s role.
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First, Chiquita was correct to concede that thetaoeed not conduct a
claim-by-claim review. That would defeat the pasfitoordination: to promote
efficiency by resolving “common” issueNuvaring 2009 WL 4825170, at *2-3.
MDL courts therefore regularly refuse to issue &apecific rulings” on the
sufficiency of individual plaintiffs’ allegationgd. (collecting cases)n re Zimmer
Nexgen Knee Implant Prods. Liab. LitiyiDL 2272, 2012 WL 3582708 at *3-4
(N.D. Ill. Aug. 16, 2012). If dispositive motion®cerning the sufficiency of
plaintiff-specific allegations are to be heard ttisgfor the transferor courtd. at
*3-4.

Second, Chiquita’s suggestion that the court chalke directed Plaintiffs to
drop claims that did not meet the court’s critésianavailing. AOB 31, n.6.
Chiquita never asked the court to do so, and itwedsequiredto do so. MDL
courts have broad discretion in managing pre-tniaiters in coordinated complex
litigation. Ctr. for Bio. Diversity 704 F.3d at 432. There would be little reason to
dismiss or add detail to individual claims at thant, since tlean[ing]-up the
pleadings in the individual casds not the MDL court’s roleNuvaring 2009 WL

4825170, at3.8

8 In criticizing the district court for considerimgpresentative plaintiffs, Chiquita
also concedes that its argument does not apphass ections, AOB 30; it is thus
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Third, interlocutory appeal is not the place tootes individual claims; it is
reserved “for situations in which th[is Court] carhe on a pure, controlling
guestion of law."McFarlin v. Conseco Serv_81 F.3d 1251, 1259 (11th Cir.
2004). This is especially true since, as Chiquitacedes, AOB 31, n.6, Plaintiffs
can amendn re Blood Reagents Antitrust Litjg756 F. Supp. 2d 637, 644 (E.D.
Pa. 2010).

In sum, the MDL court managed the case appropyiaied court certainly
did not abuse its discretion. But even if the Caovate to find otherwise, and
further find individual pleadings insufficient,should remand so plaintiffs may
amend and allow adjudication of the merits of claagification — as Chiquita
itself suggests. AOB 30-31 & n.6ee In re South Africa Apartheid Litig17 F.
Supp. 2d 228, 276 (S.D.N.Y. 2009) (allowing amendinehere related case

successfully pled claims).

irrelevant to the class action complai®mith v. GTE Corp236 F.3d 1292, 1304
n.12 (11th Cir. 2001) (holding class actions trdate such prior to certification).
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B. Plaintiffs Sufficiently Allege that the AUC Violated International
Law.

1. Crimes against humanity do not require state aan.

Chiquita initially conceded that crimes against anity (CAH), like war
crimes, do not require state actiseeDoc. 93 at 57, but has reversed itself. AOB
20. Chiquita was right the first timgadic v. Karadzi¢70 F.3d 232, 236, 239-40
(2d Cir. 1996)Doe v. Drummond CpNo. 2:09-CV-01041, 2010 WL 9450019,
*9-10 (N.D. Ala. Apr. 30, 2010) Orummond IT) (noting contrary argument “can
be quickly dismissed”).

In this Circuit, CAH requires only “a widespreadsystematic attack
directed against any civilian populatiol€abellg 402 F.3d at 1161. Chiquita
argues that state action was assumechipellobecause the defendant was an
army officer, butCabellodoes not indicate that such a requirement eXAstshe
Ninth Circuit recognized, CAH “include[s] non-Staigganizations,” noting that
this modern consensus in international law wascipitated by the involvement of
non-State militias and criminal syndicates” (liketAUC).Abagninin v. AMVAC
Chemical Corp.545 F.3d 733, 741 (9th Cir. 2008). No court hasl ln¢herwise.

Chiquita claims that the Nuremberg CAH formulatapplied only to state

actors, but Plaintiffs easily meet the Nuremberfinden of CAH, which actually
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makes no reference to state acfi®egardless, the international community has
now uniformly rejected the notion that only statéoas can commit CAH.
Instead, some authorities have included in CAHelleenent of a state or
organizational policy, which does not require statgon.See, e.g.David Luban,
A Theory of Crimes Against Humanif0 Yale J. Int'l L. 85, 97 (2004As Luban
notes, the International Criminal Court’s (ICC) CAldfinition requires an
“attack” pursuant to “a Statw organizationalpolicy,” but neither the
International Criminal Tribunal for Yugoslavia (IG7 nor the International
Criminal Tribunal for Rwanda (ICTR) imposes thisaaselement of CAHd. at
96-97 (emphasis added). And the ICC’s requiremantbe satisfied by a non-
spontaneous attack committed by “any organizatiih the capability to commit
a widespread or systematic attack against a amg@ulation.”Situation in the
Republic of KenyaCase No. ICC-01/09-19, Decision Pursuant to Aetic 84-
85 (Mar. 31, 2010). Thus, if any organizationalipptequirement remains, it is

minimal and easily satisfied here.

% Charter of the International Military Tribunal, Agreement for the Prosecution
and Punishment of the Major War Criminals of thedpean Axis (London
Agreement) art. 6, Aug. 8, 1945, 58 Stat. 1544U82.T.S. 280. The Nuremberg
CAH definition does include a war nexus that najenappliesseeM. Cherif
Bassiouni,The Normative Framewoidf International Humanitarian Law:
Overlaps, Gaps and Ambiguitigs Transnat’l L. & Contemporary Problems 199,
211 (1998), but which Plaintiffs meet here in angrd.
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Against the weight of all of this authority, Chitpicites statements by
Professors Schabas and Bassiouni. Their positwwhieh neither disrupts the
uniformity of nor creates customary internatioraal/ |- is best understood as
dissatisfaction with the direction internationallhas taken. In fact, Prof.
Bassiouni signed ammicusbrief during the Second Circuit hearingkibbel
providing a list of elements for CAH thexcludesstate action, and expressly
discounting state or organizational policy as a Giément. Br. oAmici Curiae
International Law Scholars Cherif Bassiouni, eiraSupport Of Plaintiffs-
Appellants-Cross-Appellees and in Support of Afaimoe Kiobel v. Royal Dutch
Petroleum Cq No. 06-4876, at 3 (2d Cir. July 17, 2007). Aligb they may wish
state action were an element of CAH, it is not.

2. The district court correctly held that Plaintiffs have adequately
alleged state action.

The district court correctly found that Plaintiidequately alleged state
action because the AUC had a symbiotic relationsliip Colombian state actors
regarding the abuses at issue. Order 36-45, 85-86.

In so finding, the district court faithfully apptighis Court’s holding in
Romero v. Drummond C®52 F.3d 1303 (11th Cir. 2008), requiring that
Plaintiffs “allege a close relationship between glogernment and the AUC that
‘involves the torture or killing alleged in the cphaint.” Order 37-38 (quoting
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Romerg 552 F.3d at 1317). Plaintiffs alleged that AUGIgnce was part of the
government’s war strategi. 39, and pled “detailed facts of the government’s
role in creating, financing, promoting, and colledtong with the AUC in the
common objective of fighting the leftist guerillaSOF 8-10.

As part of this strategic collaboration, “the gawvaent and the AUC jointly
planned and carried out specific attacks againgtani villages in Uraba.” Order
43. The complaints thus “link this close relatiopsio the campaign of torture and
killing in the banana-growing regions — i.e., tludject of the complaintsid. This
Is sufficient to establish a “symbiotic relationghbetween the Colombian
government and the AUC for the purposes of theevict allegedd. 43-44.

Chiquita proposes a new requirement: that therd brmistate involvement
in each particular killing. AOB 32-33. According @hiquita, faced with
allegations that state actors developed a joiateqgly with, and provided support
to, the direct perpetrators of a mass crime encsesipg the killings at issue, courts
must pretend there was no state action just becateeofficials often, but not
always, left the targeting of individual victims tieeir partnersSeeAOB 32-35.
That is not the law in this Circuit, and the disticourt correctly rejected it. Order

38.
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a. Defendants attempt to rewrite the symbiotic relatimship test.

Defendants rely on three cases to support thepgsed heightened
standard. BuRomeroandSinaltrainal apply the same standard as the district
court; Mamanidoes not even mention the state action test.

Chiquita faults the district court for considerwwgether “the symbiotic
relationship between the paramilitaries and the@bian military had anything to
do with the conduct at issue,” AOB 33 (quoting Qr@8), but this directly quotes
Romero 552 F.3d at 1317. Chiquita claims that becausédbnduct at issue” in
Romerowas the killing of union leaders, the governmenstibe specifically
involvedin each killing. AOB 33. But this Court found ngnsbiotic relationship
for the purpose of thRomerdkillings because plaintiffs had alleged only a
“general relationship” between the state and tharpditaries, without allegations
that it extended to violence against union leadeosnere 552 F.3d at 1317. Here,
Plaintiffs allege far more than a “general relasioip,” Order 37-38; the
relationship “involves the torture or killing alled in the complaint,Romerg 552
F.3d at 1317, because the AUC campaign of teradrititluded the killings at
iIssue here was joint military-AUC strategy.

Chiquita’s reliance o’inaltrainal v. Coca-Cola Cp578 F.3d 1252 (11th

Cir. 2009), fares no better. AOB 36.3maltrainal this Court quoted the same
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standard fronRomerodiscussed above and applied by the district carne.Bee

578 F.3d at 1266 (quotingomerg 552 F.3d at 1317); Order 37-38. The
Sinaltrainalplaintiffs’ allegations amounted to no more thangpalized claims

that the state tolerated and cooperated with thenmpétaries; this Court merely
found that a “formulaic recitation . . . that tharamilitary forces were in a
symbiotic relationship and were assisted by the@@bian government, absent any
factual allegations to support this legal conclasie insufficient.”Sinaltrainal,

578 F.3d at 1266-67 (internal quotations omitt@the district court here expressly

distinguishedSinaltrainal finding Plaintiffs’ “detailed allegations” to lmdequate.

Order 44-45.

In Mamani v. Berzain654 F.3d 1148 (11th Cir. 2008), state action m@ts
even in question; the defendant was a governméntadvfand the killings were
committed by government soldietd. at 1154. The Court discussed the standard
for holding the defendant liable for the soldieasts, not whaits required to show
state actionld.

Defendants ignorBurton v. Wilmington Parking Authorit$l S. Ct. 856,
365 U.S. 715 (1961), the seminal “symbiotic relagioip” case. There, “[t]he State
ha[d] so far insinuated itself into a position oferdependence with” a restaurant

“that it must be recognized as a joint participarthe challenged activityld. at
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725. There was no allegation that any governmepi@rae participated in the
restaurant’s discriminatiomd. at 720, 725. Instead, state action was basedeon th
mutually beneficial and interdependent relationdlepveen the restaurant and the
state. The connection between the government andhthllenged activity is far
closer here. IiBurton, there was no claim that the government wanted the
restaurant to discriminate, whereas AUC violencareg] civilians was
substantially thg@oint of Colombian officials’ cooperation.

Thus, Chiquita cannot support its illogical clainat a symbiotic
relationship directed towards committing the kinflgbuses at issue here is
insufficient, nor that state officials must dirggplarticipate in each murder.
Indeed, their proposal would eviscerate the syntbretationship test, which rests
on the understanding that where the state andratpractor establish a mutually
beneficial relationship, private conduct that issl@rsed by the state or furthers that
relationship constitutes state acti@®e Burton365 U.S. at 724-25.

Here, the AUC killed civilians, implementing the IGmbian military’s
strategy in a symbiotic relationship with the stéte AUC'’s actions are

inextricable from Colombian government involvement.
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b. Defendants’ proposed rule ignores the mechanisms ofass
atrocity in Colombia.

Colombia court judgments confirm Plaintiffs’ alkgn that the AUC
operated as a state act®eeSOF 9-10. Indeed, the courtrel Rio Rojagound
the military-AUC relationship to be so close thatanvicted a banana region
military commander of a homicide committed by thd@under a command
theory of responsibility. Mot. for Judicial Noti&. A at 4, 20, 31; Ex. B at 2, 6,
9.

Chiquita’s proposed standard is carefully craftedvoid recognizing the
ways in which the military and AUC cooperated. Thed Rio Rojasourt noted
that joint military-paramilitary groupsere structured hierarchically, and that
lower-tier paramilitary fighters were entrustecttory out violent acts as a part of
the general campaign without requiring specifithautation from the leaderkl.
Ex. A at 24, 25; Ex. B. at 6-7. Thus it was “absundexpect that the leaders
would issue direct written orders for specific atviolence; “this kind of
organization does not function in that wald”

Nothing in international law or the law of thisr@iit prevents the Court

from recognizing the realities of state involvemenfAUC violence.
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C. Defendants do not challenge Plaintiffs’ other ste action
theories.

For state action, courts may look to agency priesipnd 42 U.S.C. § 1983
jurisprudenceE.g. Kadig 70 F.3d at 2455eePIs.” Opp’n to Mot. to Dismiss, Doc.
111 (Aug. 19, 2008) at 56-65 (Plaintiffs allegeatstaction under a number of
theories).

For example, the “public function” test is met wharprivate entity
exercises power delegated by the State that igitmaally exclusively reserved to
the StateJackson v. Metropolitan Edison C85 S. Ct. 449, 419 U.S. 345, 352-53
(1974). Here, Colombian officials delegated the pote suppress an insurgency, a
guintessential public function.

Similarly, conspiracy suffices for state acti@ennis v. Sparksl01 S. Ct.
183, 449 U.S. 24, 27-28 (198@)dlickes v. S.H. Kress & GA0 S. Ct. 1598, 398
U.S. 144, 152 (1970). To be a co-conspirator, Cblamofficials need not have
been involved in each specific murder, so londhasé killings were committed
“in furtherance of the conspiracyCabellg 402 F.3d at 1159 (citingalberstam v.
Welch,705 F.2d 472, 481 (D.C. Cir. 1983)).

The district court considered, and Chiquita chaés) only Plaintiffs’
symbiotic relationship argument. Thus, even if thaurt agrees with Chiquita,
remand would be warranted to consider Plaintiftaeo theories.
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d. Application of the symbiotic relationship test ades not
impinge on U.S. foreign policy.

Defendants argue that any state action claininvolving direct state
participation in each abuse inherently impingeshenpolitical branches’ conduct
of foreign affairs. AOB 37. Not so.

First, Chiquita’s premise that the district cowatiéws a jury to sit in
judgment of every aspect of the Colombian governiselealings with the AUC,”
id., Is wrong. State action is based on governmenrtialf§’ collaboration in the
pattern of abuses at issue. Section 11.B.2.

Second, the U.S. itself has repeatedly called &teto collusion between
Colombian officials and paramilitarié$Nor could the case conflict with official
Colombian policy. Collaborating with the AUC wakedal in Colombia; the
Colombian government has prosecuted officials tangl so. Colombian courts
have found that the AUC served as an extensiotatd policy in Uraba during the
relevant period and convicted paramilitary leaderd state officialsSee, e.gSOF

9-10. While president, Alvaro Uribe voiced support fatraditing Chiquita’s

10 See, e.gU.S. State Dep’t 2001 Colombia Country Report tibers of the
security forces collaborated with paramilitary gsedhat committed abuses . . .");
U.S. State Dep’t 1999 Colombia Country Report (‘diloée allegations of
cooperation with paramilitary groups, including direct collaboration by
members of the armed forces, in particular the agogtinued.”) All Colombia
Country Reports are availablerdtp://www.state.gov/g/drl/rIs/hrrpt/index.htm.

44



officers and directors, and the current Presidkran Manuel Santos, has publicly
acknowledged government responsibility for paraemjyi massacre's.Neither the
United States nor Colombia has objected to this.€dsquita fails to cite any
country’s policy that adjudicating this case colirfait.

Third, this Court cannot dismiss under any recogghidoctrine. Chiquita
does not invoke the political question or act afesidoctrines; tort suits rarely
implicate them, even when they involve human rigidgms that may touch on
politically sensitive issue&.g. Mamani654 F.3d at 1151 n.4 (rejecting political
guestion objection to suit against former Bolivieead of state for actions while in
office); Kadic, 70 F.3d aR49-50 (finding justiciable case by victims of Serb
atrocities against President of the self-proclairtieebublika Srpska,” who was
served while in the United States as a United Matiavitee);In re Estate of
Marcos Human Rights Litig25 F.3d 1467, 1471-72 (9th Cir. 1994) (claims

against a former head of state and U.S. ally westgable). As the district court

11 See, e.gColombian leader favors extraditing Chiquita exe€sIN.com, Mar.
17, 2007 at
http://www.cnn.com/2007/WORLD/americas/03/17/coleanthiquita/; Librardo
CardonaColombia's Santos apologizes for 2000 massa&ife July 8, 201 1at
http://www.utsandiego.com/news/2011/Jul/08/coloretsantos-apologizes-for-
2000-massacre/.
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recognized, “[m]any courts have adjudicated AT $naetabased on allegations
involving significant foreign-relations issues, somvolving allegations nearly
identical to those here,” even where, unlike hére Government has raised
foreign policy concerns. Order 31-33 (collectinges).

Thus, Chiquita attempts to create another newhyleisconstruing
language irSosaandMamaniadvising courts to exercise caution when deciding
whether tarecognize new causes of acti@vsa 542 U.S. at 72 lamani 654
F.3d at 1152. But Chiquita’s argument is not abwlther the claims at issue
(CAH, war crimes, etc.), “may give rise to a caagaction under the ATS/Id.
They indisputably do.

The alleged past ties between Santos and UribéhandUC create no basis
to dismiss. AOB 24, 37. Sitting heads of state imaye immunity, but Chiquita
does notAs MamaniandMarcosmake clear, even suiggainstformer heads of
state are justiciable; here, neither Santos ndrdJs a defendant. Moreovéthe
avoidance of embarrassment” to the Executive Bram@hforeign government is
not a basis to dismiss, absent any applicable idecW. S. Kirkpatrick & Co. v.
Envtl. Tectonics Corp., Inf'lL10 S. Ct. 701, 706, 493 U.S. 400, 408 (1990).
Regardless, if evidence of Santos’s and Uribe'®mastis a concern, the proper

course would be to exclude it, not to bar Plaistiflaims.
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Chiquita’s assertion that Plaintiffs migtgek discovery from the Colombian
President or other government officials, AOB 4elkse fails; if particular
discovery is problematic, the district court caaghude it. Indeed, an effort to
obtain discovery from Uribe in another case wasatejd Giraldo v. Drummond
Co. Inc, 493 Fed.Appx. 106 (D.C. Cir. 2012)hat is not a reason to dismiss.

In short, since the United States and Colombia ladready recognized state
involvement in AUC atrocities, there is no readoa district court cannot consider

that issue with respect to the facts at bar.

3. War crimes and crimes against humanity are proerly pled.
a. The district court correctly applied this Circuit’s precedent to

find that the AUC committed the abuses because df¢ civil
war.

Abuses “perpetrated because of ongoing civil wan e course of civil
war clashes” are war crimeSinaltrainal 578 F.3d at 1267 he district court
recognized that “this requires more than merelygatig that the offenses occurred
‘during’ an armed conflict.” Order 46 (quotir&naltrainal 578 F.3d at 1267).
Accordingly, it required Plaintiffs to “allege axies between the AUC'’s alleged
violence and the Colombian civil waid.

After carefully reviewing the allegations, the dist court found Plaintiffs

“sufficiently alleged that the AUC committed théegled violence because of, and
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not merely during, the civil war.” Order 47-50. $Hinding was based on a host of
allegations that the AUC killed decedents “for fgpose of furthering its military
objectives,’id. 49, pursuant to a well-documented strategy oftiamg civilians to

discourage support for the guerrillég. 49-55.

In claiming that Plaintiffs’ “fundamental theorys that the murders and
torture were “carried out to furth@hiquita’sbusiness interests — not the [AUC’s]
war aims,” AOB 42 (emphasis in original), Chigusianply ignores these
allegations. The fact that Chiquita’s businessredts converged with the AUC’s
war strategy and objectives does not mean thalthe did not commit war
crimes.

Chiquita’s reliance oiinaltrainalis misplacedld. There, the Court found,
based on the allegations in that case, that “tisere suggestiohe plaintiffs’
murder and torture was perpetrated because ofnp@irmg civil war or in the
course of civil war clashesSinaltrainal 578 F.2d at 1267 (emphasis added). The
district court correctly held that the nexus migsimSinaltrainalis present here.
Order 47-50see also Drummond, 2010 WL 9450019 at *8 (finding war crimes
adequately pled where company paid AUC for secbetyause “[tihe AUC had
intentions of fighting FARC” in that location).

Indeed, although Plaintiffs have adequately allapatithe AUC committed
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these abuses frtheranceof war objectives, Order 49, this is not required.
Accordingly, the court irin re XE Services Alien Tort Litig- applying
Sinaltrainal— rejected defendants’ position that a war criarenot be committed
for economic or ideological reasons and must didatther a military

objective. 665 F. Supp. 2d 569, 585-87 (E.D. VADOASs the court noted,
defendants’ position is “so narrow” that it woulkckide even the paradigmatic
war crime: abuse lacking any legitimate militaryagdd.

b. Plaintiffs are not barred from asserting war crimesand crimes
a_ga_inst humanity claims simply because there are my
victims.

Defendants argue that Plaintiffs’ war crimes andHdAaims should be
barred because there are too many victims. AOB.&l4bthose complicit in mass
crimes are ordinarily consideregpeciallyculpable. It is hardly a reason to find
Chiquita immune. Order 33.

Chiquita citesSinaltrainal wherein this Court rejected the claim that an
abuse is actionable if it “merely occur[ed] durgngarmed conflict” because that
would open the courthouse doors too wilimaltrainal 578 F.3d at 1267. This
was why the Court adopted the “in the course of‘b@cause of” standartd. The

Court did not suggest that abuses meeting thatlatercould be dismissed simply

because they were numero8ge id.
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Chiquita wrongly suggests the district court’s mglipermits all victims of
the Colombian civil conflict to bring war crimesaghs against Chiquita. AOB 44-
5. In fact, while the AUC was present throughowet ¢buntry, the order below was
restricted to “torture and killing in the bananaxgmg region” during the period
when Chiquita supported the AUSee e.gOrder 6, 38-39, 73. And the court
expressly noted that “any plaintiff whose relativas in fact killed solely for
personal reasons” has no war crimes claim. Orden 5312

Defendants argue that Plaintiffs must allege somgtimore than that the
killings were committed as part of the AUC’s waiaseégy. AOB 44. But such
murders are the very definition of killings comradtbecause of or in the course of

hostilities.

Chiquita’s claim thaSinaltrainalbars Plaintiffs’ CAH claims is also wrong.
AOB 44. That case did not mention CAH at'alhnd Chiquita’s complaint that
the order below allows too many CAH claims is mautarly misplaced; a

“widespread” attack is aslemenbf crimes against humanitZabellg 402 F.3d at

12 Chiquita’s notion that th8inaltrainal plaintiffs could also be plaintiffs here,
AOB 45, is untrue. Counsel in the D.C. case remteskthose plaintiffs; none
resided in the banana areas that are the subjétsafase and none are
participants in this litigation.

13 CAH does not require any nexus to waee supra.9; Mehinovic v. Vuckovic
198 F. Supp. 2d 1322, 1353 (N.D. Ga. 2002) (cohgcauthorities).
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1161. AlthoughMamaninoted that the limits of “widespread” may be umnaer,
that case concerned fewer than 70 deaths and A0@s 654 F.3d at 1156. There
Is no doubt CAH was adequately pled here; the camid allege thousands of
killings. Defendants cannot simultaneously sugtestthe attack is not
sufficiently widespread and that there are too maaoyms.

In sum, the district court applied this Court’srgtards; potential liability
may be large only because Chiquita contributeddesive harms. Courts,
especially MDL courts, are well-equipped to harmtienplex lawsuits, Order 33,
and have successfully adjudicated human rightssaaselving thousands of
victims. Kadic, 70 F.3d 232Marcos 25 F.3d at 1469. If an American company
had knowingly supplied Zyklon B, could it arguetthability standards should be
changed because the Nazis gassed so many victims?

c. Plaintiffs pled facts sufficient to establish clains for war crimes
and crimes against humanity.

Chiquita’s argument as to the sufficiency of indival war crimes and CAH
pleading rehashes their “representative plaingffjument. AOB 47. An MDL
court is not required, and is not a suitable fortonreview the sufficiency of each
individual claim.See supr&ection II.A.

While Chiquita focuses on the plaintiff-specifitegjations, which are brief
In some cases owing to the number of victims,nbigs the voluminous factual
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allegations linkingall the Kkillings at issue to the furtherance of the@&Jwar
strategy See, e.q.Order 47-48.

Drummondil appliedSinaltrainalto allegations very similar to those here
and found that they sufficiently stated war crimksms.2010 WL 9450019, **7-
8. There, as here, plaintiffs alleged that the migaeere committed in the course
of the AUC'’s attacks on areas where the guerriiks a foothold, that the AUC
pursued a policy of murdering perceived guerrjlanpathizers, and that the
decedents were among those killed in the AUC’sstiategy of murdering
civilians to terrorize the population and discowagpport for guerillagd.; SOF
13-14.

Chiquita challenges the sufficiency of certain es@ntative plaintiffs’
allegations, AOB 46-47, but omits key allegatioalsed upon by the district court,
including, for example: Jane Doe 4 was a commuattyist and member of one
of the groups targeted by the AUC in their war agbperceived FARC
sympathizers; the relevant municipal representaibrdirmed in writing that Pablo
Perez 50 “was murdered in a massacre carried dheinontext of the internal
armed conflict”; and Pablo Perez 60 was kidnappepdsamilitaries who

demanded to know where he had weapons hidden. @8d49.
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Plaintiffs allege facts linking many other indivalikillings to the warE.g,
NJC 1196-98 (John Doe 5 killed to dry up FARCsding);id. 11206-09 (John
Doe 9 killed because AUC eliminated labor leadens¢aken FARC); VC 11347-
51 (Jose Lopez 46 killed for selling supplies toREA); id. §442-45 (Jose Lopez
66 killed because he was identified as a FARC boliator); DC {322 (Pablo
Perez 63 assassinated for political reasons iregbot armed conflict).

Chiquita challenges certain claims that they sgeapto involve killings
for personal reasons. But the district court hklt the complaints
“overwhelmingly assert allegations of crimes cafmeait in furtherance of the
war,” while cautioning, as noted above, that vistikilled for personal reasons do
not have war crimes claims. Order 50 n.53. ThisrCigthardly the place to
answer that question with respect to each Plaintiff

Defendants’ CAH argument makes little sense. Inctir@ext of more than
4,000 murders, they suggest that the plaintiffeehast shown a “link” between
their claims and “particular acts of [AUC] violent&OB 46. But the killing of
thousands of civilians a crime against humanity — no “link” to additional

violence need be shown. The district court wasfjadtin concluding that the very
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claims pled demonstrate a widespread or systemt#ick on a civilian population.
Order 53-554

C. Plaintiffs Provide Sufficient Basis For HoldingChiquita Liable.

The district court correctly held that Plaintifidezjuately alleged Chiquita’s
liability for aiding and abetting and conspiringAtC violence. Order 68-81. The
court cited detailed allegations that Chiquita datéth the purpose to facilitate the
abuses allegedd. 70-76.

1. Plaintiffs need not allege that Chiquita knew aboubr
specifically intended to facilitate each individualmurder.

Chiquita claims that it cannot be held liable uslgspecifically intended its
payments to facilitate eagarticular murder. AOB 51-52. Thus, it asserts that an
ATS defendant can only abet or conspire in indigiddllings, not a pattern of
killings. The district court properly rejected suatmunity for those who abet the
worst kinds of mass atrocities. Order 33.

As a threshold matter, secondary liability standandATS cases are a
matter of federal common laWabellg 402 F.3d at 1158-59 (applying

Halberstam,705 F.2d at 481, 487). This Court’s reliance on wam-law liability

14 Allegations concerning killings by the FARC aregented in only one of the
complaints addressed in this brief and are addidaesste brief filed by Attorney
Paul Wolf at 48-50.
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Is consistent wittsosa whichheld that ATS causes of action derive from federal
common law, 542 U.S. at 724, 732, d&adbel, which held that the question in
ATS cases is “whether the court has authority togeize a cause of action under
U.S. law to enforce a norm of international law331S. Ct. at 1666. Application of
federal common law has been a longstanding praicticases where international
law supplies the primary rule, dating back to tBehiCenturySee Talbqgt3 U.S.

(3 Dall.) at 156 (applying common law principlesadding and abetting and
conspiracy).

Ultimately, the question matters little here, bessaChiquita’s argument that
complicity in the AUC’s war strategies is insufeat to link Chiquita to the
activities alleged in the complaint is wrong asatter of both international and
domestic law.

a. Conspiracy

As this Court has held, conspiracy requires thh tivo or more persons
agreed to commit a wrongful act, (2) [the defenflmmied the conspiracy
knowing of at least one of the goals of the coragyirand intending to help
accomplish it, and (3) one or more of the violasievas committed by someone
who was a member of the conspiracy and acted thdrance of the conspiracy.”

Cabello,402 F.3d at 1159 (citingalberstam 705 F.2d at 481, 487).
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Thus, Chiquita need not have intended each speuticier, it need only
have agreed with the AUC to perform at least orlawiiul act, and the individual
abuses must have arisen out of the AUC’s actiofigrtherance of the shared goal.
Halberstam 705 F.2d at 481. International law likewise doesrequire intent that
the co-conspirator commit a specific murdeeeProsecutor v. Tadi No. IT-94-
1-A, 1 220 Appeal Judgment (July 15, 1999).

b.  Aiding and abetting.

Aiding and abetting does not require that a defahtdave had knowledge of
the exact injuries that would result from its papation.See, e.gHalberstam
705 F.2d at 488 (defendant who abetted burglalditdsy murder committed
during burglary even though defendant did not kadnout or intend to assist with
murder and knew only that perpetrator was “involiredome type of personal
property crime at night”)i.inde v. Arab Bank, PL(384 F. Supp. 2d 571, 586
(E.D.N.Y. 2005) (“It is not necessary that [plaifg] allege that Arab Bank either
planned, or intended, or even knew about the paati@ct which injured a
plaintiff.”). Thus, the district court was corrantdetermining that, to allegeens
reafor aiding and abetting liability, “Plaintiffs neewt allege that Chiquita
specifically intended that the AUC torture or kile specific individuals alleged in

the complaint . . . .” Order 69.
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Chiquita’s argument also conflicts with interioaial law, and makes no
sense in the context of mass atrocity. Internatitriiainals since Nuremburg have
regularly held abettors of mass crimes liable withr@quiring them to know the
identity of, let alone have any intent toward ontazt with, individual victims.
See, e.g., United States v. FJiékTrials of War Criminals Before the Nuremburg
Military Tribunals 1217 (1947) (industrialist corted for contributing money to
an organization committing widespread abusies)e Tesch13 Int'l L. Rep. 250
(Br. Mil. Ct. 1946) (conviction for supplying pois@as to a concentration camp).
The ICTY has also rejected Chiquita’s approach e“@ider-and-abettor does not
need to know either the precise crime that wasided or the one that was

actually committed; it is sufficient that he or dteeaware that one of a number of
crimes will probably be committed, if one of thasenes is in fact committed.

Prosecutor v. BlaSkj Case No. IT-95-14-A, 50 (July 29, 2004).

Indeed, Chiquita’s claim that one cannot abet sepabf atrocity is
particularly unpersuasive with respect to crimeaig} humanity, which idefined
as a pattern of atrocity.

Mamanidid not address thmens redor aiding and abetting or conspiracy
and held only that plaintiffs had not sufficiendlifeged an ATS tort. 654 F.3d at

1155. Thdicta Chiquita cites is inapposit®amaninoted that the plaintiffs did
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not allege any connection between the Defense Minislling soldiers in
helicopters where to fire and the deaths of plfigitiecedents. AOB 51-52 (citing
654 F.3d at 1154). Critically, no plaintiff allegéteir decedent was killed from a
helicopter.See654 F.3d at 1158-59. Thuglamanimerely suggested thhgbal
would bar liability based on the allegations inttbaseld. at 1153. It did not
imply, as Chiquita’s argument would require, tr@atéxample, the poison gas
supplier inTeschwould be immune because camp guards chose whal\ewent
to the gas chambers.

Plaintiffs allege that Chiquita paid the AUC in erdo benefit from a war
strategy that involved the killings and tortureegktd. As the district court found,
that is sufficient.

2. Plaintiffs adequately allege thanens reafor aiding and
abetting and conspiracy.

a. The mens redfor aiding and abetting is knowledge.

Although the district court correctly found Plaifgialleged purpose, it erred
in requiring Plaintiffs to meet the purpose staddar aiding and abetting. Under
this Court’s ruling inCabellg themens redor aiding and abetting is determined
by federal common-law, and is knowledge. 402 Fi13t1&8-59. The district court
departed fronCabellg and instead followed the Second Circuit in apmyamens
rea of purpose, purportedly “derived from internatiblaav.” Order 65 (citing
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Presbyterian Church of Sudan v. Talisman Energy, 682 F.3d 244, 252 (2d

Cir. 2009)). The district court’'s assumption thastapproach wasonsistentvith
Cabellg Order 67, conflated aiding and abetting and coaspgijrwhich are

“different theories.’Cabellg 402 F.3d at 1158. Whil€abelloheld that conspiracy
liability — which does not require substantial atsnce — requires agreement in the
wrongful act,d. at 1159, aiding and abetting requires only thatdéfendant

“knew his actions would assist in the . . . wrongfctivity.” Id. at 1158. Thus the
district court erred in applying a purpose standardiding and abetting.

Even if the district court were correct in lookitaginternational law, it
adopted the wrong standard. International law shkieeemberg makes clear that
knowingly facilitating abuses is sufficient for lidity. See, e.gFlick, 6 Trials of
War Criminals at 1222‘One whoknowinglyby his influence and money
contributes to the support [of a violation of thevlof nations] thereof must, under
settled legal principles, be deemed . . . an aocgss . .”); Tesch 13 Int’l L. Rep.
250 (1947) (defendant acted “with knowledge” thas gvould be used to kill
prisoners). In fact, in the very casalismancites to justify a purpose standard,
Puhl was convicted because‘fk@ewthat what was to be received and disposed of
was stolen property and loot taken from the inmate®ncentration camps.”

United States v. Von Weizsaecker (The MinistrieeelC&4 Trials of War
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Criminals at 620 (1949) (emphasis added). The Tidbdetermined that Puhl’s
actions did constitute a crime:

It would be a strange doctrine indeed, if, wheng phthe plan and

one of the objectives of murder was to obtain ttoperty of the

victim . . . he whdknowinglytook part in disposing of the loot must be

exonerated. . . .

Id. (emphasis added).

Similarly, at the ICC, if a listed crime is comreitk by a group acting with a
common purpose, anyone who contributes to the cesiam of that crime is
responsible if they have “knowledge” of the grouiptent. Rome Statute of the
International Criminal Court art. 25(3)(d)(ii), yul7, 1998, 2187 U.N.T.S. 90.

The ad hoc international criminal tribunals agré&ee Prosecutor v. Kréti
Case No. IT-98-33-A, Appeals Judgement, 1139-4i.(A9, 2004)Prosecutor
v. NtakirutimanaCase No. ICTR-96-13-1, Appeals Judgement, 5@kt (D3,

2004)*° This Court should apply the established Eleveritbuit and international

law knowing, substantial assistance standard.

15The ICTY’s decision ifProsecutor v. Perigi, Case No. IT-94-1-A 126 (Feb. 28,
2013), which applies a “specifically directed” sand to theactus reusof aiding
and abetting, cannot change the settheths reastandard under customary
international law for aiding and abetting and magrsbe overturne&Gee
Prosecutor v. Sainogiet al, Case No. IT-05-87-A, Transcript, 440-51 (Mar. 13,
2013) (prosecution challengiferisic standard becausater alia, it is a
misinterpretation of the Appeals Chamber’s jurigigmce and a “new . . . element .
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b. The district court correctly found that Plaintiffs’ “voluminous

factual allegations” adequately alleged purpose.

The district court held Plaintiffs to a high standl for aiding and abetting
and conspiracy liability, requiring Plaintiffs ttlege “that Chiquita intended for
the AUC to torture and kill civilians in Colombialsmnana-growing regions.”
Order 69, 80-81. The district court found thatait one complaint contained
“detailed and voluminous factual allegations [thaget this demanding pleading
standard.ld. 70. For example, the district court relied on aliagns that Chiquita
approached the AUC to initiate their relationshiie AUC informed Chiquita
executives that the money it received would be tigdithance violence; Chiquita
made substantial payments to the AUC after theinggbetween Chiquita
executives and the AUC,; Chiquita helped the AUCammveapons; a Chiquita
manager worked with the AUC to establish tlvavivir system to hide the
payments; a goal of the collaboration was to prewenk stoppages at the banana

plantations (specific examples included that a Glkégemployee was present

.. hot found in customary international law”). Redjess, Plaintiffs here can meet
PeriSi¢; unlike in that case, Chiquita’s agents were pregen the deal to for
Chiquita to support the AUC’s war strategy wasdakref. Perise 139; Chiquita

and its high-level executives had the final sagupporting the AUCef. id. §49-

50; the AUC was an inherently criminal organizatoweated to pursue war aims
through illegal method<f. id. 53; and Chiquita deceitfully recorded its payments
in order to conceal their illegal aims.
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when paramilitaries arrived to summarily executeoablemaker who slowed
down the production line); and Chiquita utilize@ thUC to quell labor unrest and
notified the AUC of “security problemsld. 69-76. After a thorough analysis, the
district court concluded that the “allegations aeg&her ‘vague’ nor ‘conclusory.”
Id. 73.

Plaintiffs need only plead enough facts to “nuttgg@r claims across the
line from conceivable to plausibleBell Atlantic Corp. v. TwombJy27 S. Ct.
1955, 550 U.S. 544, 552-55, 572-73 (200.8);that permit a “reasonable
inference” that defendant is liablshcroft v. Igbal129 S. Ct. 1937, 1949, 556
U.S. 662, 678 (2009). Plaintiffs easily meet thandard.

Chiquita wrongly asserts that Plaintiffs offeremlwaell-pled facts in support
of their allegation that Chiquita purposefully @&$sd the AUC with arms
smuggling, AOB 55. In fact, Plaintiffs allege ti@hiquita directly facilitated the
illegal transfer of arms shipments to the AUC tlglothe use of Banadex’s port,

equipment, storage facilities and employees. SOE3E2 These well-pled facts

16 Since filing their amended complaints, Plaintifsve obtained new documents
and information regarding Chiquita/Banadex’s cogiptiin providing weapons to
the AUC and could amend their complaints to prowden greater detail based
upon summaries of statements given to Colombiasdhia from Banadex’s
former head of security and another Banadex sgaiificer who participated in
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further demonstrate that Chiquita assisted the AD@er 73, 74-75, with intent to
further the AUC'’s violence.

Moreover, Chiquita’s claim that it has been cleastdll wrongdoing in the
transfer of munitions from th@tterloothrough its private port, AOB 25, is false.
The documents Chiquita submitted below describg#ngcipation of several
Banadex representatives, and one indicted defemldetcribed as working in the
service of BanadexseeDoc. 93 Ex. C at 2. And the Colombian public
prosecutor’s investigation into the criminal resgibility of Chiquita’s executives
for supporting the AUC remains opéh.

Chiquita asks this Court to ignore all of Plaifgtifallegations showing
purpose and to instead credit its claim of dura&€3B 55. Chiquita misconstrues
thelgbal standard. Although given the detailed facts alldyea, there is nothing
“obvious” about Chiquita’s “alternative explanatipihgbal does not require
dismissal even when there is an “obvious altereatxplanation,” or even one that

Is “more likely” than that Plaintiffs allege. AOB3%b4.1gbal explicitly held that

the arms shipments, and confirmation from El Alentee Declaration of
Jonathan C. Reiter dated July 26, 2013.

17 Moreover, as the district court noted, the documsmé&hiquita cites are “not
inconsistent” with Plaintiffs’ allegations and wduhot preclude Plaintiffs from
demonstrating Chiquita’s involvement in AUC armgpsients. Order at 78 n.89.
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“[t]he plausibility standard is not akin to a ‘pratlity requirement’ ... when there
are well-pleaded factual allegations, a court stiasksume their veracity.” 556
U.S. at 678. Dismissal is warranted only whereavious alternative
explanation” renders Plaintiffs’ claimmplausible Id. 681-82. Here, duress is not
an obvious or plausible alternative explanatiopeeglly in light of Plaintiffs’
allegation thaChiquitainitiated the deal to support the AUC.

Regardless, Chiquita’s arguments are inappositeliés on a statement in
the Factual Proffer supporting its guilty plea, aepged to a complaint. AOB 54.
But even for that complaint, attaching a documetihared by a defendant does
not bind a plaintiff to the defendant’s self-serystatementsSee, e.gN. Ind. Gun
& Outdoor Shows, Inaz. City of South Bend 63 F.3d 449, 455 (7th Cir. 1998);
Gant v. Wallingford Bd. of Edu®69 F.3d 669, 675 (2d Cir. 1995).

Chiquita’s cite to an out of context excerpt frdme Government’s
Sentencing Memorandum, which no Plaintiff attacteetheir complaint, is also
untenable. Chiquita highlights the statement thag@ta was not charged with
supporting the goals of the AUC, AOB 9-10, 54 nfddt, that is unsurprising
because Chiquita’s motivation was not an elemetiti@trime. Sentencing Mem.
at 15-16. The Government went on to explain thag@ta’s “purported rationale

for the payments begs serious questions” and #itditdugh defendant Chiquita
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would later claim that it was the victim of AUC extion, the Company did not
report the ‘extortion’ to any United States or Gohloa authorities for several
years.”ld. at 14-16. The Sentencing Memorandum providesuppa@t to
Chiquita.

Chiquita points to the allegation that it previgusided the FARC as
undermining the plausibility of its support for tA&JC. AOB 54. Not all the
complaints, however, contained that allegatiors itrelevant to the others.
Moreover, no complaint alleges that Chiquita adyusilipported both sides. At
most, they allege Chiquita paid the FARC to useawer for Chiquita’s benefit
when the guerrillas held sway, and then joineddsnith the AUC as the
paramilitaries came to power. Chiquita simply shétd sides?®

Chiquita cites isolated examples in a few compdatio argue that Plaintiffs

fail to allege a nexus in time or place to Chiquithat argument is misplacét.

18 Regardless, plaintiffs may plead mutually incotesisbut separately plausible
allegations. Fed. R. Civ. P. 8(d)(@)g, United Techs. Corp. v. Mazes56 F.3d
1260, 1273-74 (11th Cir. 2009).

19 Chiquita criticizes one plaintiff as assertingam occurring in 2011. AOB

56. That is a typo: the forced disappearance oedurr 2001. Similarly, Plaintiffs
in Doc. 287 11139-41 erroneously listed the dateirtih instead of the date of death
for three decedents who were killed in 1999, 2@l 2004, respectively.
Chiquita first raised these issues on appeal aaidti?fs will make these
corrections when the case is remanded. Chiqutiaizes another complaint for
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The majority of allegations demonstrate a cleausefOrder 46-49. As noted
above, MDL courts and interlocutory appeals aretin@tora to resolve individual
claims.

Finally, Chiquita’s reliance ohlamaniandTalismanis unavailing. The
allegations infMamaniwere precisely the kind of conclusory statemesptd ko be
deficient inlgbal, 654 F.3d at 1153-55; they had nothing like thvel®f detail
alleged here. Moreovekamanifocused on the fact that the allegations never
provided “more than a sheer possibility” of miscoaot] because they were fully
consistent witHawful behaviorld. at 1153-54. SimilarlyTalisman which decided
a motion for summary judgment after discovery, ¢toaed that none of the
conduct “was inherently criminal or wrongful.” 5823d at 26 ° Here, unlike
Talismanor Mamani Plaintiffs allege inherently criminal acts: Chigumade
payments to the AUC that were illegal under bot8.land Colombia law, and

assisted the AUC in smuggling arms and ammunitibm Colombia.

failing to provide geographic information, Doc. 49%81-956, but that information
Is provided elsewhere in the complaiiat. §10.

20 ATS liability could not be established by knowledof the abuses “coupled only
with such commercial activities as resource devakam.”|d. The court concluded
that most allegations besides the payment of negald Sudanese — which was not
wrongful per se — had in fact been carried outdigra other than Talismald. at
253.
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lll. Plaintiffs Have TVPA Claims Against the Indivi dual Defendants.

Mohamad v. Palestinian Authorifgrecloses Plaintiffs’ TVPA claims
against the corporate defendants. 132 S. Ct. 1741 (2012). Plaintiffs’ TVPA
claims against individual defendants are unaffected

CROSS APPEAL
IV. International Law Does Not Bar the Application of State Tort Law.

As detailed above, Chiquita is a U.S. company daeds illegal payments
to a Foreign Terrorist Organization; payments graped from the United States.
Courts hearing tort claims involving more than quresdiction apply a choice-of-
law analysis and sometimes apply substantive fdawrto harms occurring
abroad.

The district court held that international law piots the application of state
law because Plaintiffs did not allege that the AtJ&llings had “a substantial
effect within the [relevant] states” and the state claims at issue are not “matters
of universal concern.” Order 87. Plaintiffs canuadhly show both of these things,
but need not show either. Applying established aiaif-law principles to state-

law claims does not violate international law.
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Although it is premature to determine what law &to each issue since
no choice-of-law motion has been filed, it was etoohold categorically that the
laws of the various states cannot apply.

A. International Prescriptive Jurisdiction Limits Do N ot Apply.

The district court mistakenly relied on sectioG2 4nd 404 of the Foreign
Relations Restatemer8eeOrder 86-7. But those sections do not apply tol&avt
“prescriptive jurisdiction” limits applynly to “public law — tax, antitrust,
securities regulation, labor law, and similar lé&gisn.” Foreign Relations
Restatement pt. 1V, ch. 1, subch. A, Intro. Notieefe is a domestic nexus to the
case sufficient to provide jurisdiction to adjud&#orts, so long as there is
personal jurisdictionid. § 421.

This does not mean that the concerns underlyingcpgive jurisdiction are
ignored when courts hear tort claims. Rather, ghestion of jurisdiction to
prescribe resembles questions traditionally explargder the heading of conflict
of laws.” Foreign Relations Restatement pt. IV, Ehsubch. A, Intro. not&€ourts
hearing a tort claim arising at least in part adrapply ordinary choice-of-law
principles to determine whether the law of the foror the law of site of the injury
applies. Restatement (Second) of Conflict of Lat@oflicts Restatement”) 8 10

& cmt. d & reporters’ notes (1971) (noting that RRestatement’s choice-of-law
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rules “are generally applicable to cases with el@sa one or more foreign
nations”). Every U.S. state has established choifdaw rules, and most, including
those of all of the relevant jurisdictions, alloaucts to apply their law to torts that
occur outside their territorial jurisdiction. Thesulict court erred by ignoring
controlling choice-of-law rules.

B. If Needed, There Is Prescriptive Jurisdiction.

If prescriptive jurisdiction is necessary, there yur bases for it here:
Chiquita’s U.S. citizenship, substantial conducthe United States, substantial
effect within the United States and offenses tloafer universal jurisdiction.

Although Chiquita’s acts largely occurred in theited States, a nation may
prescribe law for its nationals, even abroad. $adtB.2. And as the district court
correctly noted, states’ right to prescribe is famio the United States’. Order 87;
Skiriotes v. Floridapl S. Ct. 924, 927, 929, 313 U.S. 69, 73, 77 (19%4tla
minimum, this means that New Jersey or Ohio law agly to any acts by
Chiquita abroad.

A nation also has prescriptive jurisdiction witlspect to conduct taking
place “in substantial part” within its territoryofeign Relations Restatement §
402(1)(a). Chiquita officials in the United Stagss/e prior approval to and

subsequently ratified illegal payments to paraamiitdeath squads.
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Additionally, certain egregious conduct — includingr crimes — triggers
“universal jurisdiction” and may be adjudicated whgre. Foreign Relations
Restatement 8§ 404. This reflects the internatioonaimunity’s determination that
some wrongs are so intolerable teaerystate has sufficient interest in their
punishment to apply its own lawd. cmt. a.

The district court acknowledged this, yet conclutteat ordinary torts like
battery are not of universal concern. Order 87.\&dit matters is that the
underlying atrocitiegre, since international law leaves the means of its
enforcement to domestic la®.g. Flomo v. Firestone Nat. Rubber Co., L683

F.3d 1013, 1020 (7th Cir. 201Kadic, 70 F.3d at 246.

Last, Chiquita’s conduct had substantial effecthinithe entire United
States, and thus within the relevant states. Stipgahe AUC was a federal crime
precisely because of the harm it inflicted on naicsecurity, foreign policy or the

economy.

C. International Law Permits Courts Hearing Tort Cases to Apply
Forum Law.

Courts hearing tort cases arising abroad sometapply foreign law and
sometimes forum law, but courts resolve this qoestinder choice-of-law

principles.
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The forum nation has an interest in a case, evemiiises abroad. And,
international law does not compel courts to alwaygly the law of the place of the
tort. Conflicts Restatement § 2, cmt. d (noting Rastatement’s rules accord with
public international law).

As the Supreme Court has held:

[i]f a transaction takes place in one jurisdicteord the forum is in

another, the forum does not . . . by applying ws daw purport to

divest the first jurisdiction of its territorial gereignty; it merely . . .

makes applicable its own law to parties or propbkdfore it.

Banco Nacional de Cuba v. Sabbati8d S. Ct. 923, 936-37, 376 U.S. 398, 421
(1964). ThusFirst Nat'l City Bank (FNCB) v. Banco Para El Comgr Exterior

De Cubaapplied federal common law and international leva tlaim for the
expropriation of property by Cuba in Cuba, explycrefusing to apply Cuban law.
103 S. Ct. 2591, 2597-98, 462 U.S. 611, 621-233)1.98.S. courts that apply U.S.

law to foreign acts do not violate internationavla

D. Under the Applicable Choice-of-law Rules, Stateaw May Apply,
But that Determination Is Premature.

1. The relevant states have rejectetéx loci delecti.
The district court essentially concluded that inggional law compels lex
loci delicti choice-of-law rule. Buimoststates’ choice-of-law doctrines under some

circumstances direct courts hearing cases involfiargign conduct to apply forum
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law. At least forty states and the District of Quohia — including all jurisdictions
relevant here — have abandonedléxgoci delictiapproachSeelea Brilmayer &
Jack GoldsmithConflict of Laws: Cases and Materidl2, 21 (5th ed. 2002);
Conflicts Restatement, ch. 7, topic 1, Intro. nat@, The district court’s holding
that international law bars application of forurwleonflicts with choice-of-law
rules throughout the United States.

Federal courts apply the choice-of-law rules offtr@em where the case was
filed. Klaxon Co. v. Stentor Electric Mfg. Cé1 S. Ct. 1020, 1021-22, 313 U.S.
487, 496 (1941). This holds true when a case msteared Ferens v. John Deere
Co, 110 S. Ct. 1274, 1280-1281, 494 U.S. 516, 5241990), including by MDL.
In re Managed Care Litigatigril85 F .Supp. 2d 1310, 1336 (S.D. Fla. 2002). Here
that means the choice-of-law rules of Florida, Néavk, New Jersey, and the
District of Columbia.

Each of these jurisdictions looks, at least in,darthe Conflicts
Restatement section 145, which incorporates Se6tidndge v. Am. Motors
Corp.,, 908 F.2d 1565, 1567 (11th Cir. 199Bymer v. Pogl574 A.2d 283, 285
(D.C. 1990);P.V. exrel T.V. v. Camp Jaycd®7 N.J. 132, 962 A.2d 453, 460

(2010);Babcock v. Jacksei2 N.Y.2d 473, 482, 191 N.E.2d 279, 283-84 (1963)

Thus, courts consider numerous factors, includmegrélevant policies of

72



the forum and other interested states, the relatteeests of those states in the
determination of the particular issue, and easkardetermination of the law to be
applied. Conflicts Restatement 8§ 6(2). Relevantas include not only the place
of the injury, but also where the conduct causirginjury occurred and the
parties’ nationality, or place of business or ipmyation.ld. 8 145(2). The court
cannot undertake this analysis without knowinggasicular issue for which
applicable law is being determined or the particaiecumstances.

The district court cite@Roe | v. Bridgestone Corpd92 F. Supp. 2d 988,
1024 (S.D. Ind. 2007), arlRlomero v. DrummondNo. 03-0575, slip op. at 2 (N.D.
Ala. Mar. 5, 2007). Order 87-8. But neither suppadinee court’s holdingRoe |
simply ruled that the plaintiffs “have ngeétarticulated a viable basis” for applying
California law. 492 F. Supp. 2d at 1024 (emphadded). Indeed, in a subsequent
opinion inRoe land inRomerg the courts did exactly what the district courefa
to do here — apply the relevant state’s choiceawf4lules.Roe | v. Bridgestone
Corp.,, No. 1:06-cv-0627, 2008 WL 2732192 (S.D. Ind. Jldy 2008); No. 03-

0575, slip op. at 2

21 Both courts ultimately found foreign law applidxdit each decision is irrelevant
becaus&komeroapplied Alabama’sex loci delictirule, No. 03-0575, slip op. at 2,
andRoeapplied Indiana’s rule, which, with very limitedeaeptions, idex loci
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The district court also cited its prior decisiorBasulto v. Republic of Cuba
No. 02-21500, slip op. at 14 n.13 (S.D. Fla. J&n.2D05), Order 88, which
allowedstate claims arising abroad, finding that becaleetaintiff was a citizen,
the tort had effects within the state. But thatadess true of in-state defendants —
indeed Basultorecognized nationality jurisdiction. Slip ot 14, n.13.

2. A choice-of-law analysis at this juncture would hag pointed to
state law because no party alleged a conflict.

With the exception of statutes of limitations, #n&ras no evidence before
the district court that Colombia law differed fratate law. Since no conflict has
been presented, forum law would appht.l Ins. Co. v. Johns874 F.2d 1447,
1458 n.19 (11th Cir. 1989); Conflicts Restatemeh88 cmt. h. This is so under
each relevant states’ choice-of-law regintm#! Bus. Machs. W.iberty Mut. Ins.
Co, 363 F.3d 137, 143-44 (2d Cir. 2004) (New Yoilark v. Prudential Ins. Co.
of Am, No. 08-6197, 2009 WL 2959801, at *7 (D.N.J. S&pt.2009) (New
Jersey)Pietrangelo v. Wilmer Cutler Pickering Hale & DoitLP, No. 11-CV-
1067, 2013 WL 1460503 at *10 (D.C. Apr. 11, 2013).); Cavic v. Grand
Bahama Dev. Cp701 F.2d 879, 882 (11th Cir. 1983) (Florida). fehis no reason

to determine and apply foreign law when no pargesrits application or suggests

delicti, 2008 WL 2732192 at **3-6. IndeeRpenoted that Indiana rejects D.C.’s
test.Id. at *6.
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it differs from forum law.
3. Choice-of-law cannot be resolved at this juncture.

Choice-of-law is typically fact-dependent. Therefathe district court
should have considered whether it could condutioéce-of-law analysis before
the factual record has been developed. Many chaxts determined such an
analysis to be premature at the motion to disnteggesSee, e.g., Harper v. LG
Elecs. USA, Ing595 F. Supp. 2d 486, 490 (D.N.J. 20@)eedmark Transp., Inc.
V. Mui, No. 11 Civ. 0722 (AJP), 2011 WL 1533042, at *40(3I.Y. Apr. 21,
2011); Am. Home Assur. Co. v. Weaver Aggregate Transp,,173 F. Supp. 2d
1317, 1324 (M.D. Fla. 2011).
Moreover, choice-of-law is determined issue-by-gssiieger v. Pithey Bowes Credit
Corp, 251 F.3d 386, 397 n.1 (2d Cir. 208Jnith v. Merial Ltd.Civ. No. 10-439,
2011 WL 2119100, *3 (D.N.J. May 26, 201 5peedmark2011 WL 1533042, at
*4; Estate of Millerex rel. Miller v. Thrifty Rent-A-Car Sys., In609 F. Supp. 2d
1235, 1251 (M.D. Fla. 2009RBeals v. Sicpa Securink CorpNo. CIV. A. 92-1512,
1994 WL 236018, at *2 (D.D.C. May 17, 1994). Hare,choice-of-law question
was properly presented regardemgy issue. Thus, there is no basis at this stage
even to identify which issues foreign law might toh let alone which law

properly controls those issues.
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CONCLUSION

For the foregoing reasons this Court should afinendistrict court’s denial

of the motion to dismiss Plaintiffs’ non-terroridyased ATS claims and reverse

the dismissal of Plaintiffs’ state-law tort claims.

Dated:

July 31, 2013
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Case 7:03-cv-00575-KOB Document 329 Filed 03/05/07 Page 1 of 5 FILED

2007 Mar-05 PM 01:17
U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION

IN RE: JUAN AGUAS ROMERUO, et }
al., }
}
Plaintiffs, }

} CASE NO. CV-03-BE-0575-W
V. }
}
DRUMMOND COMPANY, INC., et }
al., }
}
Defendants. }

ORDER

This case is before the court on the Defendants’ joint motion for summary judgment
(Doc. 293). Following briefing by both sides, the court held a hearing on the motion on February
27,2007. For the reasons explicitly stated on the record at that hearing, the court hereby
GRANTS in part and DENIES in part Defendants’ motion for summary judgment.

L. CLAIMS OF TORTURE PLAINTIFFS'

The First and Second Causes of Action in the complaints brought by each of the “Torture
Plaintiffs” state claims for torture under the Alien Tort Claims (“ATCA”) and the Torture
Victims Protection Act (“TVPA”). The court finds that the Torture Plaintiffs have failed to put
forward evidence sufficient to establish the elements of a claim for torture under either statute.

Specifically, the court finds that a claim for torture under either act requires a showing of custody

! Juan Aquas Romero (Case No. 03-CV-575-KOB), Jimmy Jose Rubio Suarez (Case No.
03-CV-1788-KOB), Francisco Ruiz (Case No. 04-CV-241-KOB), John Doe II (Case No. 04-CV-242-KOB), and the
union SINTRAMIENERGETICA (named plaintiff in each of the foregoing cases).

1
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or physical control by the offender over the alleged torture victim. Because plaintiffs have not
put forward evidence establishing custody or control over them, no genuine issue of material fact
exists as to this element of their torture claims, and Defendants are entitled to summary judgment
as a matter of law as to all claims for torture under the ATCA and the TVPA. As such, the First
and Second Causes of Action are hereby DISMISSED with prejudice from each of the member
cases named above.

The Torture Plaintiffs have also alleged various causes of action under state common
law.? The court determined that, in view of Alabama’s traditional refusal to apply its common
law to torts where the injury occurred outside of the state, it would not apply Alabama common
law to the tort claims alleged here, which occurred extraterritorially in Colombia. Because
Plaintiffs pursued their claims for assault, intentional infliction of emotional distress, false
imprisonment, and negligent supervision exclusively under Alabama law, the court hereby
GRANTS Defendants’ motion for summary judgment as to those claims. The state common law
claims asserted by the Torture Plaintiffs, therefore, are hereby DISMISSED with prejudice.

The court notes that Plaintiffs have agreed to forego their claims for Denial of
Fundamental Rights to Associate and Organize under the ATCA and the TVPA (Third Cause of
Action in each of the cases brought by the Torture Plaintiffs, as well as in the case brought by the
Wrongful Death Plaintiffs, discussed below). Thus, finding that no causes of action remain in

any of the complaints brought by the Torture Plaintiffs, the court hereby DISMISSES with

% The state law tort claims are: (1) assault (Fourth Cause of Action in Romero, Suarez, Ruiz, and Doe II
complaints); (2) intentional infliction of emotional distress (Fifth Cause of Action in Romero, Suarez, Ruiz, and Doe
II); (3) negligent supervision (Sixth Cause of Action in Ruiz and Doe II complaints; Seventh Cause of Action in
Romero and Suarez complaints); (4) false imprisonment (Sixth Cause of Action in Suarez complaint); and (5)
negligent infliction of emotional distress (Sixth Cause of Action in Romero complaint, which this court has already
dismissed on October 22, 2003).



Case 7:03-cv-00575-KOB Document 329 Filed 03/05/07 Page 3 of 5

prejudice the member cases Romero v. Drummond (03-575), Suarez v. Drummond (03-1788),
Ruiz v. Drummond (04-241), and Doe Il v. Drummond (04-242) in their entireties.
II. CLAIMS OF WRONGFUL DEATH PLAINTIFFS®

The Wrongful Death Plaintiffs in member case Rodriquez v. Drummond (02-665) have
alleged in the Fourth Cause of Action a claim for wrongful death under the laws of Colombia,
and have submitted an affidavit informing the court of what they contend are the relevant legal
principles in Colombia. The court reserves ruling on Defendants’ motion for summary judgment
as to the wrongful death claims, until after Defendants have had an opportunity to brief
Colombian law in response to the affidavit Plaintiffs submitted. A separate scheduling order will
be entered as to Defendants’ brief and Plaintiffs’ reply on the issue of wrongful death under
Colombian law.

The Wrongful Death Plaintiffs have alleged a claim for extrajudicial killing under both
the ATCA and the TVPA (First and Second Causes of action in the Rodriquez v. Drummond
complaint). The court finds that Plaintiffs have failed to put forward sufficient evidence to
satisfy the state action requirement of the TVPA, and that Defendants are entitled to judgment on
these claims. Accordingly, Defendants’ motion for summary judgment is GRANTED as to all
claims for extrajudicial killing under the TVPA. The Second Cause of Action in member case
No. 02-CV-0665-KOB is hereby DISMISSED with prejudice.

On the other hand, the court finds that the Wrongful Death Plaintiffs have produced

3 Several anonymously-identified Plaintiffs have filed a complaint alleging, among other things, a claim for
wrongful death under the ATCA, the TVPA, and common law. That case is identified as Rodriquez, et al. v.
Drummond et al. (02-CV-665-KOB). The anonymous Plaintiffs are the legal heirs and successors to Valmore
Locarno Rodriquez ("Locarno"), Victor Hugo Orcasita Amaya ("Orcasita"), and Gustavo Soler Mora ("Soler"), all
of whom were union leaders allegedly murdered by paramilitary forces at the orders of the Defendants.

3
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enough evidence to create a genuine issue of material fact as to whether Defendants’ alleged
participation in the murders of the union leaders might fall within the war crimes exception to the
state action requirement of the ATCA. See Kadic v. Karadz, 70 F.3d 232, 243 (2d Cir. 1996).
Plaintiffs have put forward sufficient evidence to create a genuine issue of material fact as to
Defendants’ liability for violation of the Alien Tort Claims Act, under a theory of aiding and
abetting liability, but not under either a conspiracy or an agency theory.* As such, Defendants
have not established that no genuine issues of fact exist and that they are therefore entitled to
judgment as a matter of law. The court, therefore, DENIES Defendants Drummond Ltd. and
Augusto Jiménez’s motion for summary judgment as to the ATCA claims of the deceased union
leaders’ anonymous heirs and successors for extrajudicial killing, under a theory of aiding and
abetting liability. The Wrongful Death Plaintiffs’ First Cause of Action, in member case No.
02-CV-0665-KOB, shall proceed.

The court found that Plaintiffs had failed to put forward sufficient evidence to establish
direct liability of Defendant Drummond Company, Inc. on the claims for extrajudicial killing
under the ATCA. Plaintiffs also have not convinced the court that it should pierce the corporate
veil, or that any other theory of corporate liability exists for asserting these claims against
Drummond Company, Inc. Therefore, the court GRANTS summary judgment as to all claims
against Drummond Company, Inc.. Drummond Company, Inc., therefore, is hereby DISMISSED
with prejudice from the remaining member case No. 02-CV-0665-KOB.

Finally, the court determined that the union, SINTRAMIENERGETICA, has put forward

* As stated on the record, however, should the court determine that Mr. Garcia may testify at trial, Plaintiffs
are given leave to petition the court to reconsider whether Defendants may be held liable under either a conspiracy or
an agency theory.
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sufficient evidence of injury, causation, and redressability to establish that it has standing to
assert claims for extrajudicial killing of its leaders under the ATCA. Defendants’ motion for
summary judgment as to the union’s extrajudicial killing claims under the ATCA is therefore
DENIED.

This case shall proceed only as to the claims of the Wrongful Death Plaintiffs (including
the union, SINTRAMIENERGETICA) (1) for extrajudicial killing under the ATCA under a
theory of aiding an abetting liability, and (2) for wrongful death under Colombian law (following
briefing by both sides on Colombian wrongful death law, as set forth in the contemporaneously-
filed scheduling order). All other claims and causes of action, including all claims against
Drummond Company, Inc., have been dismissed with prejudice.

DONE and ORDERED this 5th day of March, 2007.

/Mﬂ.W

KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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PROCEEDINGS

THE DEPUTY CLERK: Criminal Case Number 07-55,
United States of America versus Chiquita Brands
International, Inc. Mr. Malis, Ms. Cheung, Mr. Ponticiello
for the government. Mr. Holder, Mr. Garland, Mr. Rana, Ms.
Mosier, Mr. Thompson for the defense. Ms. Panzer for the
Probation Office.

THE COURT: Good morning, ladies and gentlemen. I
take that there is no dispute over the presentence report,
and we're ready to go forward to sentencing; is that
correct.

MR. MALIS: That's correct, Your Honor.

MR. HOLDER: That's correct, Your Honor.

THE COURT: Okay. I raised one preliminary matter
with counsel on Friday afternoon and discussed it with them
this morning. As a result of my having raised the matter,
counsel for some of the individuals have informed the Court
through various means that they may wish to be heard on the
qguestion, but, first, let me just have a discussion of the
matter with counsel.

The question I raised was whether, before the
Court gives final approval and goes forward with sentencing,
the names of the individuals should be made a matter of
public record. The government had a footnote in their

sentencing memorandum in which they indicated their position
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to not make that public, citing a U.S. Attorney manual
provision, and I wanted to give the government an
opportunity to discuss that, and then I wanted to discuss it
a little further as well.

Mr. Malis.

MR. MALIS: Thank you, Your Honor.

The government's position is that the U.S.
Attorney's manual prohibits the government, absent
exceptional circumstances not present here, prohibits the
United States from disclosing the identities of uncharged
individuals. That manual provision is grounded in case law,
principally out of the Fifth Circuit, and the purpose for it
is to protect the reputational and privacy interests of
individuals who the government has decided not to charge.
It's relying on that provision and the underlying authority.
The government's position in this matter is that the
individuals who are identified by letter in the criminal
Information, as well as in the factual proffer, should not
be -- their true identities should not be made public as
part of this proceeding.

THE COURT: One reason the Court raised the
question was that I was aware that in a proceeding with
another component of the Department of Justice, but allegely
the same Department of Justice, a few weeks ago before Judge

Bates, the government insisted on naming the names of the --
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I guess they were division and marketing directors of
British Airways and Korean Airways, and the individuals
actually appeared before Judge Bates to try to persuade him
to not allow the government to name the names, and they even
brought a separate civil action with a temporary restraining
order which he denied. The Court of Appeals then stayed it
for a couple of days, but ultimately the names were
revealed. But it looked to me somewhat inconsistent with
what the government was doing here.

I understand the manual has this thing about
exceptional circumstances. I honestly don't know what
exceptional circumstances were there that the government
relied on, but I take it after I've raised the question
you've reconferred and the government wants to adhere to its
position, that the names would not be disclosed?

MR. MALIS: That's correct, Your Honor.

THE COURT: And I will say, then, to give some
comfort to those individuals, I don't find it necessary to
require disclosure in order for me to approve the plea
agreement here. It seems to me the plea agreement is in the
public interest. It's not a judicial function to try to go
beyond approving a plea agreement that's in the public
interest, and so I'm prepared to go forward, and everybody
else can relax that's here to try to intervene this morning

or take any other action about individual names.
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Did the company want to say anything on that
guestion?

MR. HOLDER: I could only mess it up, Your Honor,
so I won't say anything.

THE COURT: Okay. I'll hear the allocution, then,
from the government first.

MR. MALIS: Thank you, Your Honor.

On March 19th of this year, the parties tendered
to the Court the plea agreement that was reached between the
United States of America and Chiquita Brands International,
Inc., in the context of a lengthy criminal investigation
into payments that defendant Chiquita made to a
federally-designated terrorist organization known as the
AUC.

Pursuant to that agreement, defendant Chiquita
agreed to plead guilty to a one-count criminal Information
that charged the company with the felony of engaging in
transactions with a specially-designed global terrorist. As
a basis for its guilty plea, defendant Chigquita agreed to
admit as true the facts set forth in the factual proffer
subitted in support of the guilty plea. Defendant chiquita
also agreed to cooperate in the on-going investigation.
Pursuant to Federal Rule of Criminal Procedure 11(c) (1) (C),
the United States and defendant Chiquita agreed that, with

the Court's approval, the company should be sentenced to a
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criminal fine of $25 million and corporate probation of five
years.

At the plea hearing held on that day, defendant
Chiquita admitted its guilt and pled guilty. The Court
provisionally accepted the plea agreement at that time. The
Court deferred final acceptance of the plea agreement until
the date of the entencing hearing.

Pursuant to paragraph 8 of the plea agreement, the
United States reserved its full right to allocute at
sentencing. The United States wishes to allocute at this
time about the conduct that defendant Chiquita has
committed. The United States also wishes to address why the
Court should accept the parties' plea agreement.

Turning first to the offense conduct. We are here
today because defendant Chiquita, a major American
multi-national corporation, has admitted to funding
terrorists. This is not a corporate securities case or a
corporate fraud case. This is a terrorist financing case.

For over six years, from sometime in 1997 through
February 4, 2004, defendant Chiquita, through its
wholly-owned Colombian subsidiary, paid money to a violent,
right-wing terrorist organization in the Republic of
Colombia, known as the "Autodefensas Unidas de Colombia" or
"AUC." The AUC was formed around April 1997 to organize

loosely-affiliated illegal paramilitary groups that had
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emerged in Colombia to retaliate against left-wing guerillas
fighting the Colombia government. Defendant Chiquita paid
the AUC, directly or indirectly, nearly every month. From
1997 through February 4, 2004, defendant Chiquita made over
100 payments to the AUC, totaling over $1.7 million.

From around 1989 through 1997, defendant Chiquita
paid money to two violent, left-wing terrorist organizations
in Colombia, namely, the FARC and the ELN. The FARC and the
ELN were federally-designated as foreign terrorist
organizations in October 1997. There is no evidence that
defendant Chiquita made any payments to the FARC or the ELN
after those terrorist groups were designated as foreign
terrorist organizations. Nevertheless, the FARC and the ELN
were no less violent prior to their respective designations
as foreign terrorist organizations. Indeed, it was their
violent conduct that led to those designations.

In total, defendant --

THE COURT: But at the time of those payments, it
would not have been illegal to make those payments to FARC
or ELN?

MR. MALIS: It would not have been illegal under
the material support statute or the International Emergency
Economic Powers Act and the underlying regulations, that is
correct, Your Honor.

In total, defendant Chiquita paid money to
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Colombia terrorists - the FARC, the ELN, and the AUC - for
approximately fifteen years. These terrorist groups are
responsible for an astonishing loss of life in Colombia.
While their victims have primarily been Colombians, they
have also included Americans.

Defendant Chiquita began paying the AUC sometime
in 1997. There were numerous points in time when the
company made the decision to continue to pay the AUC. We
highlight here some of the significant ones.

Defendant Chiquita admitted to paying -- excuse me
-- continued to pay the AUC even after the payments were
brought directly to the attention of its senior executives
during a board meeting held in September 2000. Defendant
Chiquita continued to pay the AUC after the United States
designated the AUC as a foreign terrorist organization on
September 10, 2001, and as a specially-designated global
terrorist on October 30, 2001. The company, as a corporate
entity, as distinct from any particular individual, had
information about these federal designations in spades
through the wide-spread reporting on it in the public media,
both in the United States as well as in Colombia, which
Chiquita had its substantial banana-producing operations.

Defendant Chiquita continued to pay the AUC even
after an individual in its Cincinnati headquarters gained

direct knowledge of the AUC's designation as a foreign
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terrorist organization in September 2002 through an
Internet-based security information service. The company
had subscribed to this service in order to receive just this
sort of information about important developments in
Colombia.

Defendant Chiquita continued to pya the AUC even
after its outside counsel told the company plainly and
directly, beginning in late February 2003, to stop the
payments. Defendant Chiquita continued to pay the AUC after
Department of Justice officials admonished the company on
April 24, 2003 that the payments were illegal and could not
continue. Defendant Chiquita continued to pay the AUC after
the same outside counsel advised the company on September 8,
2003, that the Department of Justice had given no assurances
that the company would avoid criminal charges for making the
payments. Defendant Chiquita continued to pay the AUC even
after one of its directors acknowledged in an internal
email, on December 22, 2003, that, quote, "we appear to be
committing a felony," close quote.

By admitting to the facts in the factual proffer
and pleading guilty to the crime charged in the criminal
Information, Defendant Chiquita admits it committed a crime
by continuing to pay the AUC after the AUC was federally
designated as a terrorist organization in the fall of 2001.

Defendant Chiquita has accepted criminal responsibility for
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the decisions and actions of company officers, directors,
and employees that led to these criminal payments. The
conduct of these corporate actors is, of course, imputed to
the company under the law.

It is important to note, however, that not all of
Defendant Chiquita's executives agreed with the company's
course of action. There was dissent at the highest levels
of the company about the decision to continue to pay a
federally-designated foreign terrorist organization, and the
decision to risk the coming of this day, Chiquita's felony
conviction for funding terrorism.

To begin with, on March 10, 2003, Chiquita's
outside counsel advised the company, through one of its
senior officers, that Defendant Chiquita, quote, "should
leave Colombia," close quote. Upon first learning of the
payments at a board meeting on April 3, 2003, one director
echoed outside counsel's advice. That director objected to
the payments and recommended that Defendant Chiquita
consider taking immediate corrective action, to include
withdrawing from Colombia. That same director later lodged
an even stronger objection to the full board, saying, quote,
"I reiterate my strong opinion - stronger now - to sell our
operations in Colombia," close quote.

Moreover, within one month of his arrival as

Defendant Chiquita's new chief executive officer, in January
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2004, Fernando Aguirre decided that the payments had to
stop. According to an internal e-mail, Mr. Aguirre stated,
quote, "At the end of the day, if extortion is the modus
operandi in Colombia or any other country, we will withdraw
from doing business in such a country," close quote.

THE COURT: So that's the current management
posture, consistent since 2004, it stopped, and nothing has
happened since then?

MR. MALIS: That's the current chief executive
officer, Your Honor.

THE COURT: That gives the Court some hope.

MR. MALIS: The United States filed a sentencing
memorandum last week setting forth in greater detail the
facts of this case. Defendant Chigquita filed a terse
response to the government's sentencing memorandum. In it,
Defendant Chiquita renewed its oft-repeated claim that the
company was a victim here, a victim of extortion, and that
the company only made these payments to protect its
employees.

Defendant Chiquita fails to square its claimed
victimhood with the facts. As a multi-national corporation,
Defendant Chiquita was not forced to remain in Colombia for
15 years, all the while paying the three leading terrorist
groups that were terrorizing the Colombian people. To quote

the company's own outside counsel, and I quote, "You
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voluntarily put yourself in this position. The duress
defense can wear out through repetition. It's a business
decision to stay in harm's way. Chiquita should leave
Colombia," close quote.

And it was good business for the company.
Defendant Chiquita turned a $49.4 million profit from its
Colombia operations during the period while it was making
the illegal payments to the AUC. To be clear, the time
period I'm referring to is from the designation in September
of 2001, through the end of January 2004. Defendant
Chiquita's payments may have protected its workers while
they were working on the company's profitable farms, but
Defendant Chiquita's payments fueled the AUC's terrorist
violence everywhere else.

We do not dispute that the company had no
ideological affinity with these terrorists. Indeed, the
fact that the company paid the left-wing groups, the FARC
and the ELN first, and then later the right-wing group, the
AUC, makes plain that this was not ideologically-driven
support. But the law does not distinguish between
malevolent donors and so-called benevolent donors, and
that's because money is fungible.

Whatever Defendant Chiquita's claimed motivations,
the company's money paid for the weapons and ammunition that

the AUC used to kill innocent civilians, or it freed up
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other AUC money to do the very same thing. It just doesn't
matter. Terrorism depends on a funding stream. Defendant
Chiquita was a substantial funding stream for the AUC. The
AUC was able to purchase a lot of weapons and ammunition
with the $1.7 million that the company paid it over the
years.

Defendant Chiquita suggests in its pleading that
its conduct should only be examined from the moment in late
February 2003 when certain of its senior executives learned
that the AUC was a federally-designated foreign terrorist
organization. That ignores the company's admission that it
obtained information about the AUC's designation directly in
September 2002 from the security information service.
Moreover, by late February 2003, when Defendant Chiquita's
outside counsel advised the company to stop the payments
immediately in light of the AUC's designation as a foreign
terrorist organization, the payments had already been
reviewed and approved at the highest levels of the company
for years. The fact of the initial AUC demand in 1997 and
any perceived risk to the company's employees from doing
business in Colombia were not new topics to Chiquita. The
payments had been discussed repeatedly in Defendant
Chiquita's Cincinnati headquarters, including among the new
management and the new board that took over the company

after it emerged from bankruptcy in early 2002. The company
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had long since made the business judgment to remain in
Colombia, to keep pay the AUC, to record the payments in the
company's books and records without ever identifying that
these were payments to the AUC, and not to report the
payments to the pertinent United States authorities. 1In
short, the only new information that certain executives
obtained in late February 2003, was the fact that Defendant
Chiquita's well-established relationship with the AUC
threatened the company with a possible U.S. prosecution.
Defendant Chiquita also claims in its pleading
that it sought guidance from the Department of Justice that
it never received. Here also, Defendant Chiquita's pleading
ignores the admitted facts. The Department of Justice told
the Company's representatives on April 24, 2003 -- and here
I'm quoting from the factual proffer signed by Mr. Holder
and by Mr. Aguirre -- that the payments were, quote "illegal
and could not continue," close quote. Whether Defendant
Chiquita could conform its conduct with the law and continue
to do business in Colombia, or whether Defendant Chiquita
had to withdraw from Colombia was a decision for the company
to make, not a decision for the Department of Justice.
Defendant Chiquita received guidance from the Department of
Justice. The guidance was that the company was breaking the
law. It chose to ignore that guidance and continue to break

the law. That's one of the reasons we are here today.
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Defendant Chiquita seriously misjudged what it
means to self disclose criminal conduct. Self-disclosure
does not, in and of itself, shield a company from
prosecution. The appropriate resolution of a
self-disclosure case will depend on many factors, including
the nature and circumstances of the reported activity and
the company's efforts to correct it. But there should be no
mistake about it - self-disclosure does not give the
disclosing party license to continue to commit the crime,
and that's what happened here.

Defendant Chiquita well understood that. The
company's outside counsel made sure of it. On September 8,
2003, outside counsel advised the company in writing that it
was acting at its peril and risked criminal prosecution for
the continued payments. In a memorandum sent to the
company, outside counsel wrote that Department of Justice
officials, quote, "have unwilling to give assurances or
guarantees of non-prosecution," close quote.

One final point here about the offense conduct.
The terrorism statutes do not distinguish among listed
foreign terrorist organizations or specially-designated
global terrorists as to their relative criminality or their
relative threat to the national security interests of the
United States. Our law criminalize payments to the ACU,

just as they do payments to Hamas, Hizballah, and al-Qaeda.
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And, of course, it is no comfort to the victims of the AUC's
violence that Defendant Chiquita paid a terrorist
organization that may be less well known that the others
I've just named.

Turning to the plea agreement, Your Honor. Under
the plea agreement, Defendant Chiquita is required to pay a
$25 million criminal fine to the Court. The fine is to be
paid in annual installments of $5 million plus post-judgment
interest. It's our understanding that the company paid the
first installment this morning.

The plea agreement also requires Defendant
Chiquita to be placed on five years' probation. One of the
required terms of probation is for the company to implement
and maintain an effective compliance and ethics program to
ensure that this criminal conduct never occurs again.

Defendant Chiquita was also required to provide
cooperation to the United States in the on-going
investigation into the criminal payments. The United States
gave serious consideration to bringing additional charges in
this case. Defendant Chiquita provided substantial
cooperation post-plea in that regard. Indeed, the United
States consider critical evidence and information that the
company provided post-plea in making its determination not
to bring additional charges in this matter. This

substantial post-plea cooperation came on top of the
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company's significant pre-plea efforts to assist this
investigation.

THE COURT: And I take it the company waived
attorney/client privilege and did other things that were
helpful to the investigation of the individuals?

MR. MALIS: Let me answer the Court's question in
this way, if I may.

THE COURT: Okay.

MR. MALIS: The plea agreement makes plain that
the company waived attorney/client privilege and work
product protection through the period March 2004, that is,
covering the period while the company was making the
payments.

THE COURT: Right.

MR. MALIS: I can address the Court and say that
the company provided significant cooperation post-plea
pursuant to that precise provision in the cooperation
agreement.

THE COURT: And they get some credit for that.

MR. MALIS: Indeed, they do, and that's why we
acknowledge that here today, and that's one of the factors
that the government considered when ultimately striking this
deal with the company.

Your Honor, the United States recommends that the

Court accept the parties' plea agreement. Although
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important differences obviously remain between the United
States and Defendant Chiquita about how to view certain
admitted facts, these differences should not deter the Court
from approving the plea agreement. The company has admitted
the facts in the factual proffer, and it has acknowledged
that under those facts it has committed a very serious
crime. We have a major American corporation admitting
funding terrorism.

It is also important to note that many corporate
cases end with a financial penalty, but without a criminal
conviction. Many corporate cases are resolved with deferred
prosecution agreements. The Court is not being asked to
approve a deferred prosecution agreement. This agreement
leaves the company with a criminal conviction, a very
serious one, and with whatever collateral consequences that
may case.

The $25 million criminal fine represents a
substantial penalty here. If accepted, it would be the
largest financial penalty ever imposed under the Global
terrorism sanctions regulations, the regulations at issue
here.

Finally, Your Honor, this plea agreement brings to
a close a lengthy criminal investigation that has lasted
several years, and thoroughly probed conduct here and in

Colombia. For all these reasons, the United States
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respectfully recommends that the Court approve the plea
agreement and sentence Defendant Chigquita accordingly.

THE COURT: Thank you, Mr. Malis.

MR. MALIS: Thank you, Your Honor.

THE COURT: Mr. Holder.

MR. HOLDER: May it please the Court.

Let me just say that the company does not, through
the remarks I'm about to make, try to minimize its role in
the matter that brought us here today, or in any way give an
indication to the Court that does anything other than accept
responsibility for its actions.

I think, as the Court asked, and I think the
response was not really an adequate one, the company has
cooperated, I think, in an extraordinary way - waiving the
attorney/client privilege, making its lawyers available. I
sat through seven four-hour sessions with the lead lawyer
for the company, at which time he was asked a variety of
guestions, every one of which I think he answered, except
those that went beyond the privilege waiver time. If you
think about that, 28 hours - 28 hours of our chief lawyer
being questioned and answering those questions.

However, I think that certain things said by Mr.
Malis are either unfair, incorrect, or draw inappropriate
inferences. Frankly, I don't think they are worthy of the

office that he represents.
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The plea and the factual proffer were carefully
worked out. The government's sentencing memorandum and Mr.
Malis' comments this morning, I believe, are not in the
spirit that led to that plea agreement, and as a result I
believe we have to respond, not to everything with which we
disagree, but just to those things that I think are most
worthy of comment.

First and foremost, and I think this has to be
made clear, Chiquita was extorted. That is why the payments
began, that is why the payments continued. This was not a
business decision. No one at Chiquita decided: "Do you
know what, let's just try to come up with a way in which we
can stay in this country, make these payments. This is a
profitable center for us."

The payments were made because the company was
extorted. The company faced real threats. Those threats
were expressed by the leader of the AUC, and they were
consistent with the actions that lead to the deaths of two
company employees on two separate occasions before the AUC
took over. The government, as you look through its
sentencing memorandum, and even in the comments that Mr.
Malis made today, I think almost concedes that in some way,
that the company was a victim of extortion, but cannot bring
itself to utter the "e" word, but extortion is really what

this was all about.
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The company had to pay, as Mr. Malis says, over 15
years a variety of terrorist groups because those were the
groups that controlled the areas in which the company
operated. The government of Colombia did not control those
areas. The company had no choice. The notion that the
company had, as Mr. Malis indicated, a well established
relationship with the AUC, well, that's like saying that
people in North Jersey had a well established relationship
with Tony Soprano. It's all the same thing. It's all about
extortion and force.

The government makes much of the fact, in both its
statements today and in its sentencing memorandum, about the
length of the payments, the time period. The government
says that the payments were paid even after they were
discussed at a board meeting in September of 2000. This is
on page three. Well, one thing that is never -- that seems
to kind of get lost here is that the payments at the time,
at that time, were not illegal. The payment prior to 2001
were not illegal. The government skips over that fact, it
seems to me, entirely too much. Everything that happened
before September of 2001 did not violate the law of the
United States. Everything that Mr. Malis talks about before
that is interesting but ultimately not relevant to that
which brought us here today, or the reason why Chiquita

plead guilty.
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On page six of the sentencing memoranda, the
government says Chiquita never reported payments before the
April '04 meeting. Well, the company only found out about
the payments two months before, did a bit if research to
find out what was going on, and as soon as they possibly
could, got into the Justice Department and, in fact, did
report the payments. Again, payments before September 1st
were not illegal under U.S. or Colombian law.

Much is made about the fact that outside counsel
said the payments have to stop, stop the payment. Well,
what you have not heard, Your Honor, is what that same
lawyer who went through those 28 hours of debriefing, what
you have not heard is what he said in the grand jury. He
said that he was not shocked that the company decided to
continue the payments.

I think also I'm disturbed by the fact that the

government selectively quotes from the memo prepared by

outside counsel on September 8, 2003, where lawyers know the

payments are continuing, the lawyers who prepared this memo,
and they discussed legal defenses that are not raised, are
not discussed by Mr. Malis here, and at no point in that
memo is there an indicated that the lawyers say that the
payments have to stop.

Now, let's talk about that April 24th meeting.

The government would have you believe in its memorandum and
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comments today that it was crystal clear that the company
was told that the payments had to stop. Well, what you did
not hear is that Mr. Chernoff (ph. sp.) said --

THE COURT: He didn't go that far. The government
said the payments were illegal.

MR. HOLDER: Well, Your Honor --

THE COURT: He didn't make the extra step there, I
don't think, from what I heard him say.

MR. HOLDER: Well, as I look at the memorandum --

THE COURT: Maybe he did in the memo.

MR. HOLDER: It seems to me that they said
payments had to stop. Chernoff said, "This is a heavier
meeting than I expected." Future payments were a
complicated issue.

The government that it was going to get back to
the company. No real conduct had been for a period of five
months. An undercover operation was talked about between
the parties up until December of 2003.

In August of 2003, the then Deputy Attorney
General said that the company had done the right thing by
coming forward and was not a target or subject of an
investigation.

In September of 2003, a government prosecutor was
asked by that same lead lawyer for the company, asked did

the government want the payments to stop. They reply was
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not "yes," but I'll stand on what Mr. Chernoff said. A
simple "yes, stop the payments," could have been made at
that point, could have been made on April 24th, was not.

We have refrained from saying this before, but,
Your Honor, I will tell you why we believe this was so. The
government did not want to say "stop" explicitly and then
have blood on its hands if someone was, in fact, killed. It
couldn't say "continue" because it did not want to hurt its
case, and so it looked for what I considered to be a middle
position.

In the sentencing memorandum, the government says
that it's not in a position of providing advice. The
government doesn't provide advice. This, to me, it seems,
is worrisome. If a company came in and said that they were
paying al-Qaeda, would the government not give advice or not
take immediate action of some sort?

As I told these gentlemen in a meeting that we
had, I think, early on in this process, if I as Deputy
Attorney General, a post I was honored to hold, had heard
that the government had the concerns that they expressed in
this very important area, national security, and they
decided not to say that this conduct had to stop, or took
immediate action, heads would have rolled. It seems to me
that the government, say it's not in the business of giving

advice, but if this is as important as it says it was, it
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needed to do something - either give the advice, tell the
company to stop, or take immediate action to make those
activities stop, and it did none of that.

When did Chiquita know of the designation? Here,
I believe again, the government is being a little too cute,
a little too crafty, and this is not what you would expect
to hear from the United States. It's not what you would
expect to hear from a good prosecutor.

If you look at the sentencing memorandum, there's
an indication -- the quote is, "The Defendant Chiquita had
information," and then it talks about the fact that public
media -- it's on page seven of the sentencing memorandum --
the public media was out there. There's no proof that
anybody that the company was aware of the fact of the
designation. If the government had that proof, that fact
certainly would have been something we would have heard
today, and certainly something you would have seen in
sentencing memoranda. The fact is that although that
information did appear in the public media, there is no
proof - there is no proof that anybody in the company ever
had that information.

On page 13 of the sentencing memorandum -- I will
call this the infamous page 13 -- it talks about financial
support to the AUC. Again, Your Honor, that, it seems to

me, is simply an unbelievable thing. This was simply
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extortion.

A staggering loss of life is described. There was
a staggering loss of life. What is not mentioned is that
among the people who were killed as a result of terrorists
who control that area were people who worked for the
company. The company, quote, "funded terrorism." I would
agree with that. Yes, in the same way that an extortion
victim funds the mafia. The money that is extorted from the
company and goes to the AUC is not something that was
willingly given, it was given at the barrel of a gun and
threats.

On page 13 again, that Chiquita's motive is
irrelevant. That's just not legally true, and it's a prime
reason why the government has substantial risk had this case
gone to trial.

We've heard a lot today about $1.7 million going
to the AUC. Well, that is true, but, again, that's a little
-- that's almost -- that's a little deceptive. The reality
is that $825,000 went to the AUC after the time period in
which the money became illegal, after the designation. So
the time -- the money that ought to be talked about is not
$1.7, but $825,000. This, to me, seems a little too typical
of a shading that has happened here, both in the sentencing
memorandum and the comments that we heard today.

This motion of withdrawing from Colombia,
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mentioned on page 16 and again today, would the 4,000
employees that Chiquita had in Colombia be better off -- are
they better off now, in fact, that the company has
withdrawn? Given the company's strong labor record around
the world, and it's strong environmental record around the
world, are the people now better off?

You know, in the end, Your Honor, it seems to me
it's an easy thing to sit in the comfort of your office in
Washington, D.C., and with the benefit of hindsight and tell
the world how easy the choices were.

The company does not say that it was legally
correct. That, among other reasons, is why it entered the
plea of guilty here today. But Mr. Malis' inability to see
that this was a difficult decision, a moral decision,
concerns me. It concerns me a great deal. Great power is
given to prosecutors, and the single-minded focus of some on
the prosecution team to get this company, without
consideration of what I believe are rather obvious nuances,
is alarming.

In the end, we stand by our plea with these
corrections as to the government's statements and ask the
Court to impose the agreed upon sentence.

Thank you, Your Honor.

THE COURT: All right, I'll give you a chance, Mr.

Malis, if you want to say anything further.
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MR. MALIS: I am not going to respond to what I
view as the ad hominine attacks on this prosecutor. I stand
before the Court as a representative of the United States,
and on behalf of the United States. The United States does
not retract one word from its sentencing memorandum or the
allocution that we provided to the Court this morning.

What I would like to simply remind counsel and the
defendant, Chigquita, is that Chiquita did not make, one, or
two, or three payments in response to a demand that was made
in 1997. No doubt in 1977 this was a horrible situation for
the company to face when the AUC said, "Pay this money or
else." We don't shy away from that. That's part of the
factual assertion, and the factual proffer, and in the
criminal information.

What makes this conduct so morally repugnant is
that the company went forward month after month, year after
year, to pay the same terrorists. It did so knowing full
well that while its farms may have been protected, and while
its workers may have been protected while they literally
were on those farms, Chiquita was paying money to buy the
bullets that killed innocent Colombians off of those farms.
A decision to engage in a course of conduct over years for
an individual would fail to make out any duress claim or any
extortion claim. For a multinational corporation with

choices about where to do business in the world, which
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markets to enter, which markets to exit, as Chiquita did
throughout this time period -- it made business choices
about withdrawing from Panama, for example, later purchasing
farms in other countries, in other places in the world --
for this corporation to stand before the Court and say it
had no choice but to be, quote, a "victim" of extortion for
years while it reaped the profits of those Colombian
operations, it does not stand any legitimate scrutiny. I
understand that that's the company's position and it's the
position the company has maintained from day one. It does
not withstand any scrutiny.

Nevertheless, Your Honor, we believe that this
plea agreement is in the best interest obviously of both
parties or we wouldn't have a plea agreement, and we believe
that the Court's acceptance of this plea agreement in
entering judgment on Defendant Chiquita is the appropriate
result here.

Thank you.

THE COURT: All right. Well, I will accept the
parties' written plea agreement, and I will sentence
Chiquita in accordance with the agreement. I agree with the
parties, that the plea agreement is a fair resolution of the
company's criminal culpability. It gives me some pause that
no individuals are held accountable, but that's really

beyond the matters that this Court can resolve. The Court
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resolves the question before it, which is the company's
culpability for the crime.

Whether or not the characterization given by Mr.
Holder, that it started as extortion and remained extortion,
is correct, the company admits and Mr. Holder admits it was
criminal from the time that the statutes passed, and
certainly the company acknowledges, once the terrorist
organization went on the list in 2001 -- there's some
dispute whether some people in the company knew in 2002,
certainly they all knew by 2003, and they continued the
payments. Clearly, the law makes the company liable
criminally from that point.

I agree with Mr. Holder, that there is some risk
associated with trial by jury to both sides. The risk to
the company, obviously, is that I would impose, after the
trial and conviction, a criminal fine of $98 million rather
than $25 million. Obviously the risk to the United States
is that a jury could decide that under these unique
circumstances that a criminal conviction was not warranted.
So as in all plea agreements, I suppose there is a
compromise, and I find that the public interest supports
settling this matter and putting it behind us with the
company's admission that what it did was illegal. The
company's cooperation in the investigation, which it clearly

has done, and I have been impressed during the numerous
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chambers' conferences we've had with both Mr. Malis and Mr.
Holder, in the cooperative way that this matter has
proceeded to this date.

Pursuant to the Sentencing Reform Act of 1984,
it's the judgment of the Court that the defendant
corporation Chiquita Brands International, Incorporated, is
hereby placed on probation for a period of five years. The
corporation shall abide by the general conditions of
supervision adopted by the Probation Office and the
following special conditions.

One, the corporation shall implement and maintain
an effective compliance and ethics program that comports
with the criteria set forth in U.S. Sentencing Guidelines,
Section 8(b) (2.1), including but not limited to:

A. Maintaining a permanent compliance and ethics
office, and a permanent educational training program
relating to federal laws governing payments to, transactions
involving, and other dealings with individuals, entities, or
countries designated by the United States Government as
foreign terrorist organizations, specially-designated global
terrorists, specially-designated narcotics traffickers,
and/or countries supporting international terrorism, and any
other such federally designated individuals, entities or
countries.

B. Ensuring that a specific individual remains
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assigned with overall responsibility for the compliance and
ethics program, and;

C. Ensuring that the specific individual reports
directly to the chief executive officer and to the board of
directors of Chiquita Brands International, Incorporated, no
less frequently than on an annual basis on the effectiveness
of the compliance and ethics program.

The second special condition is: The corporation
shall provide the probation office with income tax returns,
authorization for release of credit information, and any
other business or financial information of which it has a
control or interest.

It is ordered that the corporation pay a special
assessment of $400, required to be imposed by statute, due
immediately.

It is also ordered that the corporation pay a fine
in the amount of $25 million on Count One. Payment of the
fine shall be according to the following schedule: $5
million payable upon entry of judgment today; $5 million
plus post-judgment interest computed pursuant to 18 U.S.C.
Section 3612 (F) (2), payable on the anniversary date of the
entry and judgment until the full judgment is satisfied.

The Probation Office shall release the presentence
investigation report to all appropriate agencies in order to

execute the sentence of the Court.
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The defendant has the right to appeal the sentence

imposed by this Court. If the defendant chooses to appeal,

the defendant must do so within 10 days after the Court
enters judgment.

Anything further we need to do today, counsel?

MR. HOLDER: Nothing for the defense, Your Honor.

MR. MALIS: Nothing for the government. Thank
you.
THE COURT: Thank you very much, counsel.
(Whereupon, the proceedings in the above-entitled

matter were adjourned.)
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