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COUNTER STATEMENT REGARDING JURISDICTION
This Court lacks jurisdiction over this Petition.
STATUTES AND REGULATIONS
Applicable statutes and regulations are containéktitioners’ Brief.
INTRODUCTION

Signature bonuses for Angolan petroleum contrastseeding $1 billion”
disappear into government coffers but are not ohedlin public reports,
“embolden(]ing” “anti-reform elements” opposed toJinterests. Untold
millions are transferred to the Kurdish Regionav@mment — a “complete black
hole” of transparendy- threatening to disrupt the tenuous stabilitjram that
thousands of American lives helped pay for. Westdroompanies pour billions
of dollars into the hydrocarbons sector in Equatd&uinea, helping a dictatorial
regime maintain “[pJower, which is synonymous witifiormation about and
control over finances,” while its people remain owprished

These are just a few of the developments Conga@ssdered in adopting
15 U.S.C. 8 78m(q) (hereafter “Cardin-Lugar,” aftsrsponsors). Acting to
protect investors, secure political stability amegy security, and advance the

interests of poor communities, Congress passedrawig tailored provision

! SeeSTAFF OFS.COoMM. ON FOREIGNRELATIONS, 110th Cong., fiE PETROLEUM
AND POVERTY PARADOX, at 30, 31 (Oct. 2008) (%¥ERTY PARADOX”).

?1d. at 72.

*1d. at 17, 33-34.
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requiring all publicly listed oil, gas, and miniegmpanies (“issuers”) to publicly
disclose the payments they make to governments.

During the ensuing rulemaking process, the Amerkaimoleum Institutet
al. (“Petitioners” or “API”) and the issuers they repent attempted to gut the law,
claiming astronomical costs unjustified by the evide, and demanding
exemptions conflicting with the clear language amednt of the statute. The
Securities and Exchange Commission (“SEC” or “Cogsmoin”) carefully
considered each of these claims and sensibly disehisiost of them. Nonetheless,
API erroneously asserts that SEC's regulatory d@sowere unjustified. Moreover,
it presents the novel claim that disclosure ofdatinformation violates the First
Amendment; a challenge that would call into questimusands of reporting
statutes and regulations. There simply is no ctut&tnal right to keep payments
to foreign governments secret. Because this Gacks jurisdiction to hear this
Petition in the first instance and API's argumdatk merit, its challenges must
fail.

STATEMENT OF FACTS

1. Cardin-Lugar addressed the resource curse, invassér and
energy security

Cardin-Lugar addressed a number of critical for@gd domestic policy
challenges: the resource curnse,the destructive consequences of secret payments

to governments by extractive industries, which@feBeconomies and communities,
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the security of investments in extractive comparaesl the stability of U.S.

energy supplies. At the request of Ranking Menktiehard Lugar, Senate
Foreign Relations Committee staff prepared a 2@@8nt detailing these concerns.
SeePoVvERTY PARADOX, supran.l1, at 2-3, 25.

Committee staffound that the resource curse “damages U.S. fomagjoy
and humanitarian interests abroad” and “negativepacts Americans at home.”
Id. at 2. They cited concrete examples from stratelgicalbortant countries, and
called for legislative action to supplement thewry Extractive Industries
Transparency Initiative (“EITI”). Their concernsoped prescient when last year,
Exxon Mobil Corporation (“Exxon”) signed contracisectly with the Kurdistan
Regional Government, provoking a political firestoaind threatening the stability
of Iraq. SeeAhmed Rasheednalysis: Kurdish oil deals have Baghdad in a hind
REUTERS(Sept. 6, 2012t http://in.reuters.com/article/2012/09/06/us-iral-oi
kurdistan-idINBRE8850JA20120906.

POVERTY PARADOX was prepared in the wake of the bipartisan Extract
Industries Transparency Disclosure Act (“EITDA"),R4 6066 & S. 3389, 110th
Cong., (2008), which was introduced to requireldsare of extractive payments
to government through securities laws. The EITD#swot enacted that year, and
in 2009, proponents introduced the Energy Sectitpugh Transparency Act

(“ESTTA”"), S. 1700, 111th Cong., (2009). Despitman differences, both bills
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required the SEC to promulgate rules mandatingisisaers report government
payments in their public annual reports, and a#dled on the SEC to separately
present a compilation of the information onliGeeEITDA 8§ 3(a)(1) & (c);
ESTTA § 6(2)(A) & (3)(A); Cardin-Lugar, 15 U.S.C.Bm(q)(2)(A) & (3)(A).

In 2010, a slightly adapted form of the ESTTA wasged as Section 1504
of the Dodd-Frank Wall Street Reform and Consumetdetion Act, Pub. L. No.
111- 203, 124 Stat. 1376 (July 21, 2010) (“DoddrkrAct”), through the
bipartisan Cardin-Lugar Amendment. The U.S. thesalne the third securities
regulator, after the London Stock Exchange Altewealinvestment Market and the
Hong Kong Stock Exchange, to require extractive mpamnes to disclose their
payments to investors and the publgeeDisclosure of Payments by Resource
Extraction Issuers (Final Rule), Release No. 3416777 FR 56,365, 56, 367 n.15
(Sept. 12, 2012) (“Final Rule™). Congressionalgmoents hailed a “new
international standard” of transparency, 156 Céter. S3817-18 (May 17, 2010)
(Sen. Dodd), and explained that benefits wouldwear the form of better-
managed revenues for resource-rich communitiegra stable investment
climate, and stronger energy securge, e.g.156 Cong. Rec. S5902-01 (July 15,
2012) (investors will know more about investmenitsdangerous or unstable parts

of the world”) (Sen. Leahy); SEC Br. at 15-16, 46.
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2. Industry commentators sought anomalous and unstggbor
interpretations of Cardin-Lugar

After a pre-proposal comment period, the SEC pbbtisa Proposed Rule,
which created no pre-determined exemptions andnesjpublic disclosure. 75
FR 80,987/3, 80,989/2-3, 80,985/3.

With regard to the possibility of foreign disclosiprohibitions, the
Proposed Rule specifically asked commentatorsdexttify the specific law and
the corresponding country” if any existed. 75 aB88/1. Industry commentators
suggested just four countries — Angola, Camerotima; and Qatar — and
identified no law unambiguously prohibiting disalioss.

Exxon submitted an Angolan decree providing thatganies should not
disclose information about petroleum activitiesttvaiut previous formal
authorization from the Minister of Petroleum.” JA10. Other commentators
noted that companies regularly disclose Angolamyyt information, suggesting
that the Minister routinely grants the requisit¢havization.E.g, JA__ 566.
Indeed, the Angolan government’s model Productioaridg Agreement allows
disclosure pursuant to securities regulations. 585.

Royal Dutch Shell (*RDS”) submitted a Camerooniacrge requiring
confidential treatment oiter alia, “data . . . and other information provided by
the Title Holder . . . [.]" JA__519. RDS concedbdt the decree does “not

expressly state that payment information is comfiidd’ but concluded without
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analysis that courtsightinterpret the term “data” to cover such informatio
JA__517. Confidential treatment doest apply to information that must “be
disclosed in accordance with legislative or reguaprovisions in force or with a
ruling of a competent court.” JA_520. One Camarao lawyer explained that
Cameroon law includes a presumption of disclosacedasputed that government
payments fell under the terms of the decree. SA4-45. Like Angola,
Cameroon’s Model Qil Contract permits disclosur. S6457

RDS also submitted a legal opinion explaining tiaChinese law explicitly
prohibits disclosure. JA_ 529. The opinion assbdsdisclosures might
nevertheless be considered “state secrets” orrieasisecretsf they could be
used to deduce reserves and production volumegi@ designated as confidential
in government contracts. JA_ 530, 531. Other contaters, including investors,
explained that Cardin-Lugar disclosures cannotds&l to calculate such
information, SA__ 650. Some noted that certain camgs disclose payment
information on their Chinese operatiorsy, JA 567, and one issuer with
operations in China asserted it had no knowledghisafosure prohibitions in its
countries of operationld.; SA__675. Moreover, RDS’s legal opinion noted tha

RDS'’s Chinese contracétlow disclosure to home state regulators, JA _ 531.

*See alsdA__ 621 (noting Association of Independent Petnoldegotiators
model contract clause allowing disclosure purst@afdaw or stock exchange
requirement).
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Finally, Exxon submitted a Qatari ministerial letitestructing Exxon not to
disclose “commercially sensitive information, inding without limitation that on
actual or projected production costs, revenuesserives,” JA__ 512one of
which Cardin-Lugar requires or, as notaapra can be calculated from the
disclosures.

Despite the absence of evidence for disclosureilpitans, industry
commentators predicted “billions of dollars” in $&s if forced to disclose
government payments. JA  5309.

Industry commentators also insisted that the SEGhwid individual
company disclosures from publication and limit peiblisclosure to a broadly
aggregated compilatiok.g, JA  242-44. Most other commentators opposed this
as contrary to the statuteg, JA_ 435-37; fourteen U.S. Representatives aral fiv
U.S. Senators also commented that they had intgmalelet disclosures. SA_ 678-
79, 680.

The Commission asked for “empirical data and otaetual support” on
costs and benefits. Disclosure of Payments by lResdExtraction Issuers
(Proposed Rule), Release No. 34-63549, 75 FR 8(B4®éc. 23, 2010). Only a
few industry commentators submitted compliance essimatessee77 FR
56,408/2, 56,410/2; none explained their estimateletail. Other commentators

noted that companies must already track their gowent payments for regulatory
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purposes, indicatinde minimiscompliance costs. JA  548. Aside from purported
losses due to foreign disclosure prohibiticsee suprat 7, industry commentators
provided no further cost estimates.

Commentators — in particular, investors with ovee trillion dollars under
management, collectively- identified numerous benefits of the rule. These
included “increas|ing] the accountability of goverants to their citizens in
resource-rich countriesee77 FR 56,398/2, “supporting stable and democratic
governments,” JA__ 533, and helping investors toenamcurately calculate risk.
SA 698 (“Disclosure . .is clearly and unequivocally of material importartoe
investors. . . [and] will provide investors and investmemdnagers important
insights into the political risks facing the compthey research, and in which

they may invest.”§. Some comments described how reporting would enabl

> SeeTIAA-CREF Comment, Mar. 2, 2011, at 1 (SA__683)g$4illion);
CalPERS Comment, Feb. 28, 2011, at 1 (SA__ 687)9(®idkon); CalSTRS
Comment, Mar. 1, 2011, at 1(SA___689) ($125 billjgdGGM Comment, Mar. 1,
2011 (SA__691) (€ 100 billion); Railpen Investme@tsmment, Feb. 25, 2011
(SA__693) ($30 billion); SNS Assets Management,. &) 2011 (SA__696) ($62
billion); Calvert Investments Comment, Mar. 1, 2qEA__ 646) ($14.8 billion).

® See alsdGeorge Soros Comment (“We do not believe thaietlésclosures are
gualitatively different from those that have higtally been required under Section
13 of the Exchange Act.”) (SA__701); Catholic Reervices Comment
(“Transparency in extractive payments to governsienimportanttous as.. . .
Institutions that are investors and consumers”) (SA5); Syena Capital
Management Comment (SA_ 708§ 333.

8
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investors calculate rislSeeSA 656. As one commentator emphasized, “[T]hese
areshareholdedollars we are talking about.” SA 698mphasis added).

3. The Final Rule required public disclosure and gethho
exemptions

In the Final Rule, the SEC found that pre-deteeadiaxemptions for foreign
laws would be inconsistent with the statute. 7796E872/3. The SEC also found
that Cardin-Lugar requires publication of issuelistlosuresid. at 56,391/1-2,
consistent with its sister provisions in the Dodd#tk Act: Section 1502, on
conflict minerals, and Section 1503, on mine saféfjhe SEC'’s analysis
incorporates every numerical estimate provideddmgroentators and includes
non-quantitative analysis of the likelihood and magde of all other costs and
benefits. 77 FR 56,398-413.

After the Final Rule was published, API requestatibg pending litigation.
The SEC denied the stay, concludimger alia, that the purported compliance
costs were insufficient to justify delay, and ARldnot demonstrated any
likelihood that foreign governments prohibit dissilioe, since their evidence was

“unpersuasive and vigorously contested. SA__ 715.

’ Codified atl5 U.S.C. §78m(p).

® Section 1503 also requires covered issuers tdutited the information in their
required reports under the Exchange Act. Dodd##at § 1503(a). The final
regulations for Section 1503 require public disgtes no commentator appears to
have argued for non-public disclosugaeMine Safety Disclosure, Release No.
33-9286, 76 FR 81,762 (Dec. 28, 2011).

9
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SUMMARY OF ARGUMENT

This Court lacks jurisdiction because the FinaleRuas not promulgated
under one of the provisions to which the Securiirshange Act of 1934, 15
U.S.C. 78aet seq(“Exchange Act”) limits direct appellate review. Regardless,
the challenges fail on the merits.

The SEC'’s cost-benefit analysis was sound becagsasidered the costs
and benefits, including those that could be quedtifoased on all available
evidence. It was not required to re-propose thalfRule because it accepted all
commentators’ estimates, gave notice of the magatiantended to use, and made
only secondary, supplementary use of extra-recaigmnals. Moreover, API
cannot demonstrate prejudice because further comeoeid not have altered the
Commission’s determination that the statute mandigseregulatory choices.

The Commission correctly concluded that exemptfongoreign laws
would be inconsistent with Cardin-LugaRegardless, issuers failed to provide
coherent evidence that any countries forbid discks API seeks improperly to
reverse the burden and require the Commissiorstdyjunot creating exemptions.
In fact, the SEC’s decision is consistent with ¢shegute and legislative history, as
well as with international law and SEC precedektd regardless, API’s

complaint is premature, as issuers may apply fee-t®/-case exemptions.

1C
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Similarly, the Commission properly concluded thablic disclosures are
both mandated by Cardin-Lugar, as the statutoryaed legislative history agree
in this respect. Regardless, public disclosutbasonly reasonable means of
implementing Cardin-Lugar.

API's First Amendment argument that the requirestidisure of purely
factual information is impermissible compelled sges unprecedented and would
call into question untold numbers of laws and raggiohs. Regardless, Cardin-
Lugar and the Final Rule satisfy any level of cttagbnal scrutiny.

Finally, even if the Commission had committed sarer (which it did not),
the correct remedy would be remand, not vacatwaume the Commission could
address any methodological or analytical errord,\atatur would disrupt the
statutory scheme.

ARGUMENT
L. This Court lacks jurisdiction to hear this Petition for Review.

This Court lacks original jurisdiction. API's firargument — that Exchange
Act Section 25(a) provides jurisdiction — ignorks tistinction between Sections
25(a) and 25(b)Comparel5 U.S.C. 8§ 78y(a)(with 15 U.S.C. 878y(b)(1).
Section 25(a) is limited to review of SE@ders whereas Section 25(b) authorizes
jurisdiction over challenges to certain SEIes Courts must “give effect, if

possible, to every clause and word of a statierican v. Walker533 U.S. 167,

11
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174 (2001). But API's theory — whereby Section&d$foverns review of all SEC
rules — would render Section 25(b) superfludus.

Courts have found original jurisdiction over chafies to both orders and
rules in statutes that only mention such reviewofalers but API's argument
would improperly extend this principle to erasedaditinction between orders and
rules. API Br. at 28-29. API points to no caseergha court extended appellate
jurisdiction to override separate, specific statyfarovisions governing rule
challenges™® SeeFive Flags Pipe Line Co. v. Dep't. of Transg54 F.2d 1438,
1441 (D.C. Cir. 1988) (this Court “is not at libeto displace, or to improve upon,
the jurisdictional choices of Congress|.]").

Congress has not “acquiesced” in API's interpretatiAPI Br. at 29.
Specifically, in 1990, Congress amended Sectioh)2b), adding Section 9(h)(2)
to the list of Exchange Act provisions that autheniules triggering direct

appellate review. Market Reform Act of 1990, PlubNo. 101-432, § 6(b), 104

® APl summarily suggests its interpretation giveeafto Section 25(b) because it
would limit appellate review in challenges thatduired fact-finding by the
district court.” API Br. at 29, n.4. This arguntéras no textual basis and makes
Nno sense in any event, since there is no factsdmdi APA cases.

10 Moreover, in most of API's cases, and alsBusiness Roundtable v. SEC
647 F.3d 1144, 1146 (D.C. Cir. 2011), the court enad findings on jurisdiction.
Courts are “not bound by a prior exercise of juggdn in a case where it was not
guestioned and it was passet silentid’. Independent Petroleum Ass'n of Am. v.
Babbitt 235 F.3d 588, 597 (D.C. Cir. 2001).

12
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Stat. 963, 975 (1990) (“MRA"! If Congress intended that all rules be subject to
direct appellate review under Section 25(a), thiscément would be superfluotfs.
API citesNat’l Auto. Dealers Ass’nv. FT.G&70 F.3d 268, 270 (D.C. Cir.
2012), but that case actually indicates that thisuit defers to clear congressional
delineations between orders and rules. Specificdié court declined original
jurisdiction over a challenge to an FTC interpretrule that regulated certain
unfair commercial practices, reasoning that theesfFadlrade Commission Act
(FTCA) granted direct appellate review only for Aaterpretive rulesNat’l Auto.
Dealers Ass’n670 F.3d at 270-71 (citinguneral Consumer Alliance, Inc. v. FTC
481 F.3d 860 (D.C. Cir. 2007)). The FTCA also jdeg for direct appellate
review of cease and desmtersfor unfair trade practices, 15 U.S.C. § 45(c), but

the court did not find that in this case the teordér” encompasses “rule.”

1 APl insists that Congress’s “acquiescence” carebd in the fact that it has not

amended Exchange Act Section 25(a). API Br. at% Congress has no reason
to change Section 25(a), as no court has everthaldt authorizes direct appellate
review of Exchange Act rules.

2 AP wrongly speculates that Congress added Se8tin){2) to the list in Section
25(b)(1) to clarify direct appellate review for eglon security futures,
notwithstanding the more limited review provisimigthe Commodity Exchange
Act (“CEA”). API Reply on Jurisdiction at 5. This impossible; Section 9(h)(2)
as enacted by the MRA in 1990 did not refer toresyubut rather to market
volatility, which is unconnected to the CEA. Thement Section 9(h)(2), which
authorizes regulation of futures, was insertedd@® Act of Dec. 21, 2000, P.L.
106-554, § 205(2)(C), 114 Stat. 2763, and causeatiginal Section 9(h)(2) to be
renumbered as 9(i)(2).

13
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API's second jurisdictional argument — that diragpellate review is
appropriate because the Final Rules could have dd@pted under Exchange Act
Section 15(c)(5) or (6), which appears in the diegapellate review list in Section
25(b) — is nonsense. API Br. at 30-31. Thoseextims address activities of
brokers and dealers and are unrelated to Cardiatl_lighe Commission explained
that the Final Rule was promulgated instead undeti@ 15(d).SeeSEC Resp.
on Jurisdiction at 2. Section 15(d) concerns tinegfof information by issuers,
and is not on the list of provisions subject teedirappellate review under Section
25(b); thus Section 25(b) does not confer origjaasdiction on this Court.

lI.  The Commission’s cost-benefit analysis was adequaaed reasonable.

The Exchange Act requires that the Commission “i@ns costs and
benefits,15 U.S.C. 88 78c(f), 78w(a)(2), 80a-2(ad, that quantifiable benefits
outweigh costs. API Br. at 38, 41. Since botheneasonably considered here,
the Court must defer to the Commission’s judgmédt’| Ass’'n of Home Builders
v. EPA 682 F.3d 1032, 1040 (D.C. Cir. 2012) (“we reviglcost benefit analysis
deferentially”);Charter Commc’ns, Inc. v. FC@60 F.3d 31, 42 (D.C. Cir.

2006)*

3 API claims thaAPl v. OSHA581 F.2d 493 (5th Cir. 1978)ff'd sub. nomndus.
Union Dept v. ARI1448 U.S. 607 (1980), requires a quantified retethip between
costs and benefits. API Br. at 41. But the Supré€urt found that even the
OSHA statute at issue there did not impose suatblgation. SeeUnited
Steelworkers of Am. v. Marshai47 F.2d 1189, 1245, n.84 (D.C. Cir. 1980)

14
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Moreover, despite API's contention that the Consnois did not recognize
anybenefits, API Br. at 39, the Commission approplyatecognized the Rule’s
potential to increase government accountabilityF-R756,398/2, and “improve|]
economic development and . . . economic growth.FR56,403/2. It also
recognized investors’ comments that the discloswadd benefit investors by
“materially and substantially improv[ing] investmetecision making.1d.
Investors with over one trillion dollars under mgament supported the
Commission’s benefit findingsee suprat 8 & nn. 5 & 6, refuting API’s
dismissal of these findings as “preposterous.” BRIat 39.

The Commission also reasonably considered andifjedrcosts; indeed,
for the purpose of the cost-benefit analysis, then@ission essentially assumed as
accurate industry’s dire assessments of directraticect costs.SeeSEC Br. at
32-36 Thus API cannot challenge the Commission’s costiptions as
“unreasonable” based on the available evidencaséteble cost predictions are
all that is requiredE.g.,F.C.C. v. National Citizens Committee for Broadoagt
436 U.S. 775, 813-814 (1978) (where analysis & ‘gfidgmental or predictive

nature —e.g. . . whether losses to existing owners would resuknfforced

“The Commission also identified mitigating facttrat could lessen the risk of
certain purported costs, such as those due tagfodsclosure prohibitions. 77 FR
56,403/1-2 & n.584.

15
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sales . . . complete factual support in the reémrthe Commission’s judgment or
prediction is not possible or required®).

lll.  The Commission satisfied the notice and comment reqements
of the APA and was not required to re-propose the iRal Rule.

The Commission was not required, as API claimgytwide additional
opportunity to comment. API Bat 45-6. First, the Commission specifically
requested empirical cost data in the Proposed RGIER 80,997/3. This request
was functionally identical to one this Circuit falprovided adequate opportunity
to commentChamber of Commerce of the United States v., 88 F.3d 890,
901 (D.C. Cir. 2006) Chamber IT); see also Air Transp. Ass'n v. CAB2 F.2d
219, 224 (D.C. Cir. 1984) (commentators were awéatbe types of material
agency was seeking and would rely on). API thusdudficient notice that the
Commission would use data from the comments ton@s# compliance costs.

Secongdthe Commission did exactly that, relying “partedy on those
comment letters that provided quantification andeanteansparent about their
methodologies.” 77 FR 56,408f. Chamber 11443 F.3d at 902-3. API cannot

fault the Commission for using almost exclusivdilg tlata that industry provided.

> API's comparisons to inadequate cost-benefit ameslyn other cases, API Br. at
37, 44, also fail because the Commission engagadabust cost-benefit analysis
that credited all industry concernSee API v. EPA684 F.3d 1342, 1351 (D.C. Cir.
2012) (rejecting challenge basedBusiness Roundtabldnvestment Co. Inst. v.
CFTC, _F. Supp. 2d _, 2012 WL 6185735, *44-50 (D.Dl&n. 2, 2013) (same).

16
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Third, the extra-record study to which API obje&®| Br. at 45, was used
solely as supplementary evidence to verify comntergaestimates of competitive
costs. 77 FR 56,412/2-3. Agencies may use ext@rdesvidence to supplement
the record without providing for additional comme®iee, e.g. Chamber 443
F.3d at 900.

In any event, API cannot demonstrate prejudiceenEassuming the
Commission underestimated costs, that would not lshanged the Final Rule;
there is no “uncertainty as to the effect . .”. [$ee Chamber I§43 F.3d. at 904.
Besides the fact that it found the regulatory césito which API objects were
requiredby Cardin-Lugar, SEC Br. at 38-39, the Commissader concluded that
the evidence for industry’s most extreme cost eg@siwas unpersuasivéee
supraat 9.

In short, the “most critical factual material” ustedsupport the
Commission’s methodologies was pub{jamber 1} 443 F.3dat 902, API had
sufficient notice and exhaustive opportunity to co@mt, and any variance in the
Final Rule was clearly a “logical outgrowth” of tReoposed RuleéZonnecticut
Light & Power Co. v. Nuclear Regulatory Comp®i@3 F.2d 525, 533 (D.C. Cir.
1982). No further opportunity to comment was neages

IV. The Commission properly declined to grant exemptios to
accommodate alleged foreign disclosure prohibitions

17
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The SEC was correct that exemptions would be instarg with the statute.
The determinations not to grant exemptions is edstsistent with the record,
international law, and SEC precedent. Even ifstla¢ute dichotpreclude
exemptions, API's complaint is premature, as issu@y apply for case-by-case
exemptions.

A. API identifies no evidence justifying exemptions

Issuers asserted four countries prohibited discéssubut they provided not
a single legal document unambiguously supportieg ttlaims. For Cameroon
and China, the documents provided expressly contedao law explicitly
prohibits disclosuressee suprat 6. For Angola, Cameroon, and China, the
documents show that provisioakowing disclosure are standard features of
government contracts, and, at worst, issuers cerobisclosure authorization
from the governmentee suprat 5-6. Cameroon expressly allows disclosure
where required by lavsee suprat 5. Qatar’s list of information that issuers
should refrain from disclosingoes notnclude government paymentee suprat

L1

7. Thus issuers’ “unpersuasive” evidence “faile@stablish sufficient certainty of
an injury.” SA__ 715.

API's wild cost predictions, API Br. at 57-58, epjeven less support. API
recycles RDS'’s claim that issuers would lose mbidy withdrawing from

operations in countries prohibiting disclosurdesat 18. Yet even assuming

18
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disclosure prohibitions exists, API fails to shdwatt1) issuers could not obtain
disclosure authorizations or 2) even without auttadions, they would facany
penalties for disclosing, much less have to withdr&ee/7 FR 56,372 n.84
(evidence that issuers already disclose paymemagola, Cameroon, and China);
SA__715. As API cannot show that prohibitions ea&isthat — if they did — issuers
would incur costs, the Commission did not err ioliaéng to adopt blanket
exemptions.

B. The Commission was not required to justify not gregnan exemption

API improperly attempts to shift the burden to @@mmission to justifyot
exercising its exemptive power. But that powanlkgerently discretionary. The
Commission “has considerable regulatory discrettonjrant exemptions that are
“not inconsistent with the public interest or thetection of investors,” but it is
neverrequired to do so and need not make formal detextnoins.Schiller v.
Tower Semiconductor Ltd449 F.3d 286, 297 (2d Cir. 2006). Thus, the
Commission may decline to grant an exemptiegardless of whethehe
exemption would be consistent with investor protecand the public interest.

Thus the Commission was not required to assesseiipee to which
disclosure from the four purportedly prohibitinguodries was necessary to

accomplish Congress’s aims, API Br. at 57-58, daistinguish this rulemaking

18
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from other exercises of its discretionary exempéu¢hority. APl Br. at 55-56°
The burden was oproponentgo convince the Commission to exercise that
authority, and not on the Commission to jushifyt exercising it.

C. TheCharming Betsyloctrine does not apply where there is no conflict
with international — as opposed to foreigtaw

Nothing inCharming Betsyequires an exemption for foreign prohibitions.
API Br. at 56. The canon that statutes are coedtwhere possible to avoid
international law conflictdylurray v. Schooner Charming Bet€yU.S. (2 Cranch)
64, 118 (1804), does not apply, since Congresgsino require disclosure is
clear. SEC Br. at 4&ee Laker Airways Ltd. v. Sabe@@1 F.2d 909, 953 (D.C.
Cir. 1984) (statutes apply despite conflict witteimational law).’

Regardless, API confuses international and forgnconflicts. Pet. Br. at

15, 56.Charming Betswpplies to the former, but API alleges only théela

'® The exemptions API cites do not remotely resertiidee requested here; they
apply only toforeignentities in their home jurisdictions or involveceptions to

the rules adopted by the Commission absent a speoifigressional mandate. API
Br. at 15.

" Executive Order No. 13,609 does apply to independent agencies like the
SEC.Id. 8 4(a), 77 FR 26,414 (May 4, 2012). Even if it,dlte SEC found that
exemptions would be inconsistent with the law, R796,413/1; exemptions
therefore would not be required by the ExecutivdediExec. Order. No. 13,609 §
1, 77 FR26,413. Indeed, the Executive lacks authorityrtdarmine a statute to
avoid conflict with foreign lawLaker, 731 F.2d at 953-55 and n. 175.

20
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Nothing in international law bars the SEC from neigg issuers of U.S. securities
to disclose information critical to U.S. intereststhe U.S™

D. Even if the statute permits exemptions, then AéPiadlenge on
exemptions is premature

Even if the statute did not preclude exemptiond, A¢hallenge to the
decision not to grant blanket exemptions would teaature because the
Commission may issue case-by-case exemptiSuohiller, 449 F.3d at 298. With
the proper evidence, issuers might apply for alassce exemption based on
foreign law in the unlikely case that did not ingalie the concerns of Congress or
the Commission — the danger of harming investodscammunities or
undermining Cardin-Lugar by encouraging the enantroéblocking statutes or

reinterpretation of pre-existing statutésSee77 FR 56,372-73. Because case-by-

'8 A regulation conflicting with foreign law that @ “unreasonable exercise of
prescriptive jurisdiction” could violate internatial law. F. Hoffmann-La Roche
Ltd. v. Empagran S/A42 U.S. 155, 164 (2004). But this Rule is fidte U.S.

may regulate the operations of any person — foreigitomestic — while in the
United States. Restatement (Third) of Foreign RRedatLaw (“Restatement”) 8
402(1). Moreover, since the Rule requires disclesuithe United States,
international principles would accord preferenceuo law.Id. § 441 cmt. a; §
441(2)(a). Likewise, the U.S. may regulate théoastof all U.S. persons, both at
home and abroadd. § 402(2)see also Sosa v. Alvarez-Mach&d2 U.S. 692,
761 (2004) (Breyer, J., concurring).

¥ The Commission notes in the Rule Release thainesdisclosures would not
“generally” be afforded confidential treatment. R 56,391 n.400. Under
“unusual circumstances,” however, even requiredassires may be subject to
confidential treatmenGeeDivision of Corporation Finance Staff Legal Bullegi
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case determination would provide relief from altgrdial harms, if the Court were
to determine that the statute does not bar exengttbe balance of API's
challenge is prematureSee First Value Advisors LLC v. SEB33 F.3d 1101 (D.C.
Cir. 2011) (challenge to disclosures premature witcempany may seek
exemption).

V.  The Commission properly concluded that Cardin-Lugarrequires
public disclosure.

Cardin-Lugar’s text, history, and context all pralie Commission correctly
determined that Cardin-Lugar requires public disate. Since its first incarnation
as the EITDA, Cardin-Lugar has required both pudisclosure and a public
compilation.See suprat 3-4. API's assertion that the later versiongefbill
abandoned the EITDA'’s original mandate to postdiselosures on the
Commission’s “EDGAR system,” is false. API Br. af6 Indeed, EITDA’s only
reference to EDGAR is an explanatory remark clargythat the compilation
should be availableutsidethe EDGAR system. S. 3389 § 3(c).

Moreover, Congress signaled its intent for pubigckbsure by inserting
Cardin-Lugar in Section 13 of the Exchange Act,clihgreates the public
reporting regime for listed companies. SEC Br.ZDFR 56,391 n.400. Cardin-

Lugar’s proponents expressed this intent througtieitegislative and

Nos. 1 (February 28, 1997) and 1A (July 11, 2081araendedpvailable at
http://www.sec.gov/interps/legal/slbcflr.htm.
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administrative process. SEC.Bt 15-16see alssupraat 7 (citing congressional
comment letters).

But even if the Court were to conclude that Caldigar does notandate
public reporting, SEC did not err because it wasoaable for the Commission to
decline API's request for secret reportirf§.g. Mayo Foundation for Med. Edu.
and Res. v. U.5.131 S. Ct. 704714-15 (2011) (deferring to agency’s reasonable
interpretation of statutory authority). First, fwerpose of Cardin-Lugar is to allow
advocates and investors to utilize the paymentimédion. Secret reporting would
defeat that purpose.

Second, contrary to API's claim, API Br. at 4% Bommission reasonably
concluded that the information would likely becomblic under the Freedom of
Information Act, 5 U.S.C. § 5525 amendedn any event. 77 FR 56,401/2.
Unlike in McDonnell Douglas Corp. v. NASpayment information is unlikely to
cause “substantial harm to [issuers’] competitigsifion,” 180 F.3d 303, 306 (D.C.
Cir. 1999), as sensitive information is based ann@ny factors to be calculable
solely from payment dateSeeJA  371-372Ctr. for Pub. Integrity v. Dep’t of
Energy 191 F. Supp. 2d 187 (D.D.C. 2002) (sensitivgoding information is
“based on multiple factors, including reserve eatas, future cash flow price
projections, and risk factors”3ge also Acumenics Research & Tech. v. Dep't of

Justice 843 F.2d 800, 808 (4th Cir. 1988).
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VI.  Neither Section 13(qg) nor Rule 13g-1 violates API'Eirst
Amendment rights.

API's Free Speech challenge fails because disassuirpurely factual
information have never been considered to compadpin violation of the First
Amendment. SEC Br. at 54-60. Petitioners’ cha@kers especially meritless in
the securities regulation context; Cardin-Lugacldisures are not subject to
heightened scrutiny but could, regardless, meat #dwe strictest scrutiny.

A. Petitioners’ far-reaching attack on securities régjon is
unprecedented

Cardin-Lugar and the Final Rule require issuelisfiarm the market about
government payments. Although investors laudesidigclosure as enhancing
investor protection, APl asserts a novel First Admeant right to conceal such
information. API Br. at 31-36.

This Circuit has rejected efforts to expose sel@sritegulation to heightened
First Amendment scrutiny. Instead, “regulatiortlod exchange of information
regarding securities is subject onhfitnited First Amendment scrutiny.S.E.C. v.
Wall Street Publishing Inst., InB51 F.2d 365, 373 (D.C. Cir. 1988) (emphasis
provided). Indeed, “[i]f speech employed diredalyindirectly to sell securities
were totally protected, any regulation of the si#@s market would be infeasible —
and that result has long since been rejectédl.’at 372. Thus, the Supreme Court

has frequently noted that securities-related spaadidisclosure can be regulated
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“without offending the First AmendmentOhralik v. Ohio State Ba#36 U.S.
447, 456 (1978)see also Paris Adult Theatre | v. Slatdd3 U.S. 49, 61-62
(1973);Dun & Bradstreet, Inc. v. Greenmoss Buildetg2 U.S. 749, 758, fn. 5
(1985).

API's approach would threaten the entire securrgggme because
compelled disclosure is tlsne qua nomf securities regulation. Investors cannot
value securities by inspecting them and thus redaircontinuous flow of
information . . . [.]” Thomas Lee Hazefhe Law of Securities Regulati@th ed.
2009), 8§ 1.1]l]. Accordingly, “one of [the Exchamé\ct’'s] central purposes is to
protect investors through the requirement of fidctbsure...[.]” Tcherepnin v.
Knight, 389 U.S. 332, 336 (1967).

Pulling at this strand of the Exchange Act’s disale regime threatens to
unwind the whole garment — based on a propositiahthe Supreme Court has
neverentertained and this Circuit has expressjgcted

B. There is nothing constitutionally unique about dartugar
disclosures

Petitioners suggest that Cardin-Lugar and the FRwudé¢ constitute an
unprecedented disclosure regime. But Petitionesg pnly that this disclosure “is
not necessary to protect investors” and compelecpdor the sake of speech

itself.” API Br. at 31, 35-36.
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Congress, investors, and the Commission, howewecluded otherwise;
Cardin-Lugar makes available information for thkesafinvestors Supraat 4, 8.
It is, therefore, just like any other Exchange Aistclosure, or for that matter, any
of the “literally thousands” of regulations requoumi“disclosure of economically
significant information designed to forward ordipaegulatory purposes.See
Pharmaceutical Care Management Ass’'n v. Ro¥2® F.3d 294, 316 (1st Cir.
2005) (finding First Amendment argument like APX®mpletely without merit”);
SEC Br. at 55-56. Congress understood that otteeadominant purposes of
Section 13(qg) was to protect investors of compaaxg®sed to unique riskSee
supraat 4.

Echoing Congress’s findings, investors commentethd the rulemaking
process that Cardin-Lugar disclosures were matandlequivalent to other
disclosures required under Exchange Act SectionSER suprat 8 & n.6.
Similarly, the Commission concluded that “[t]o tetent that the required
disclosures will help investors in pricing the sdtoes of issuers subject to the
requirement mandated by Section 13(q), the rulakdamprove informational
efficiency.” 77 FR 56,398-99.

Indeed, Congress placed Cardin-Lugar in Sectioof1Be Exchange Act,
which authorizes the Commission to promulgate “suids and regulations as the

Commission may prescribe as necessary or apprepoathe proper protection of
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investors.” 15 U.S.C. § 78m(a). Thus, just likkew reporting rules promulgated
under Section 13 — for example, 17 CFR § 229.101)(®) (“Competitive
conditions in the business”); and 8§ 229.101(d){R)9ks attendant to foreign
operations”); 8§ 229.1201 (“Disclosure by Registsahgaged in Oil and Gas
Producing Activities”) — Cardin-Lugar requires pighf traded resource extraction
companies to disclose discrete factual informadgibaut their operations. Neither
the content nor the purpose of this disclosurergjatshes it in any
constitutionally significant way from other pubbompany disclosuré$.

Even if investor protection had not been an oderg Congressional or
Commission concern, the ordinary rule that factlistlosures do not violate the
First Amendment would still preclude Petitionersallenge.SeeSEC Br. at 54-
56; see also Wall Street Publishingb1 F.2d at 374?lanned Parenthood v. Casey
505 U.S. 833, 884 (1992) (plurality opinion) (rejaeg claim that law compelling
physicians to provide women seeking an abortiotagefactual information
violated physicians’ First Amendment rights, be@anedical practice is subject to

reasonable regulationy]. at 967-69 (Rehnquist, J., concurring in part and

20 petitioners suggest that this disclosure requirgmiifers from others because it
does not concern “speech relating to the purchedeale of securities.” API Br.
at 32 n.7. They are wrong. The Exchange Act dpsran the premise that stock
prices reflect publicly available informatioikee Basic Inc. v. Levinso#85 U.S.
224, 245-46 (1988). Thus, by making available infation about Petitioners’
operations, the disclosure at issue affects theengyiof stocks, Final Rule, 77 FR
56,398-99, intrinsically impacting the decisionptarchaseor sell securities.
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dissenting in part) (upholding provision undergatl basis review without even
mentioning the First Amendment).

D. Cardin-Lugar easily survives the level of scrutappropriate for
securities regulation

This Circuit has recognized that the governmeiiread powers to regulate
the securities industry” forms “a distinct categofycommunications in which the
government’s power to regulateasleast as broads with respect to the general
rubric of commercial speech¥Wall Street Publishing851 F.2d at 373-74
(emphasis provided). Indeed, the Supreme Courafiiasied the government’s
broad power to regulate the economy, even throogtpelled speechSee
Glickman v. Wileman Bros. & Elliott, Inc521 U.S. 457, 468, 477 (1997) (refusing
to applyCentral Hudsorto compelled funding of advertising, explainingtth
“what we are reviewing is a species of economicil@gn that should enjoy the
same presumption of validity that we accord to ofi@icy judgments made by
Congress.”).

Consistent with this strong presumption of vajidihis Circuit held inVall
Street Publishinghat the first line oCentral Hudsonnquiry — “whether the
asserted governmental interest is substantial’s-nleaapplication to securities
regulation. 851 F.2d at 373. Thus, when Petitioaegue that the disclosure
requirement must promote a “compelling governmetdrest,” they propose a

constitutional test at odds with controlling preeed
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E. The disclosure implicate no core First Amendmentemns

The disclosure requirement bears none of thenaaks that trigger strict
scrutiny. First, it does not force anyone to comioate or endorse any message —
political, ideological, symbolic, or otherwise. A€bmplains that Cardin-Lugar
requires them to speak on a “controversial” ma&éX. Br. at 1. But it only
requires them to disclose discrete payment infaonahot to embrace any state-
sponsored viewpoint. Unlike Wooley v. Maynard430 U.S. 705 (1977), Cardin-
Lugar would not force anyone to become a “mobilkdard” for the
government’s “ideological point of view[.]” Unliken R.J. Reynolds Tobacco Co.
v. FDA 696 F.3d 1205 (D.C. Cir. 2012), neither the stator the Rule compels
nonfactual speech that might be misinterpreteds ittelevant that Petitioners
perceive a connection between payment disclosues@me ongoing debate
about the governments receiving these paymentserfiding “link[ing] a product
to a current public debate is not thereby entittethe constitutional protection
afforded noncommercial speechSpirit Airlines, Inc. v. U.$687 F.3d 403, 412
(D.C. Cir. 2012).

Second, the disclosure requirement does not negeditioners from
communicating any message to any audier@fe Central Hudson Gas & Elec.
Corp. v. Public Serv. Comm’n of N,¥47 U.S. 557 (1980Riley v. National Fed.

of the Blind of North Carolina, Inc487 U.S. 781 (1988). Issuers may say
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anything they like about their government paymeisst they do not have a
constitutional right to conceal these payments.

Regardless, the disclosure requirement surmowets ‘strict scrutiny.®!
Protecting investors is a compelling governmerdriggt in furtherance of an
“essential operation”: regulating the securitieskaa See, e.g., Blount v. SEE]
F.3d 938, 944 (D.C.Cir. 1995). Moreover, promotaagountability and
transparency is a compelling interest of U.S. fymepolicy. SEC Br. at 60-63ge
alsoSarah N. Lynch & Timothy Gardndd,S. State Dept backs rule on foreign
payments for firmsREUTERS (Jan. 10, 2012pxt
www.reuters.com/article/2013/01/10/us-state-deptid&d SBRE90914H20130110.
It is also an important domestic policy, as it pregs to “benefit Americans at
home” by improving the environments in which res@uextraction countries
operate.See 156 Cong. Rec. S3815-3816 (May 17, 2010) (Segabu Thus

Cardin-Lugar passes constitutional muster, regssdb the level of scrutiny.

L API's argument implies that regulations requirinfprmation to be conveyed to
the public must — and can almost never — withssnct scrutiny, and that there is
a preexisting, narrowly circumscribed list of thésrests that can be considered
compelling. API Br. at 33-34. This would upendukands of run-of-the-mill
disclosure laws, such as product labeling provisiseePharmaceutical Care
Management Ass’n429 F.3d at 316, or environmental discharge tspdiat'|

Elec. Mfrs. Ass'n v. Sorrele72 F.3d 104, 116 (2d Cir. 2001) (First Amendment
challenge to mercury reporting requirements “wangose these long-established
programs to searching scrutiny by unelected co8tsh a result is neither wise
nor constitutionally required.”).
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VII.  Even if the Commission erred, remand without vacatr would be the
proper remedy.

If the Court finds the Commission’s justificatiomsufficient in any respect,
it should remand without vacatur. That is the appate remedy where “an
agency may be able readily to cure a defect iaxfdanation of a decision.”
Heartland Regional Med. Ctr. v. Sebelig66 F.3d 193, 198 (D.C. Cir. 2009);
Milk Train, Inc. v. Venemar810 F.3d 747, 755-56 (D.C. Cir. 2002).

Moreover, API asserts that it will take consideeatine for issuers to
comply with Cardin-Lugar, JA__210. The Commissiequired disclosures
beginning for fiscal years ending after Septemi®di32 77 FR 56,365/2. Vacatur
would make this impossible, but remand would altbes Commission to correct
any errors while keeping issuers on track to begporting in 2014. The Court
should therefore remand if necessary because vagatud cause “disruptive
consequences” to the regulatory scheiied-Signal, Inc. v. U.S. Nuclear
Regulatory Comm’n988 F.2d 146, 150-51 (D.C. Cir. 1993).

CONCLUSION

For the foregoing reasons, the Court should deayPttition.
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